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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9370) 


In re YADKIN VALLEY DAIRY COOPERATIVE, INC. AMA Dockets 
Nos. M 3-1 and M 3-2. Decided October 26, 1964. 


Remand of Proceedings—Court Order 


Proceedings remanded to hearing examiner for reopening of hearing to take 
further evidence as directed by court upon agreement of the parties. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REMANDING PROCEEDINGS 


In these proceedings under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), a consolidated order was 
issued dismissing the petitions September 10, 1963, and petitioner 
appealed such order to the United States District Court for the 
Middle District of North Carolina pursuant to Section 8c (15) (B) 
of the act (7 U.S.C. 608c(15) (B)). Subsequently, on the basis 
of the agreement of the parties, these proceedings were remanded 
by the Court with a direction “that the hearing in this cause be 
reopened to take further evidence as though a petition filed by 
plaintiff had been granted by the Secretary pursuant to Section 
900.68(b) of the Rules of Practice...” Accordingly, these pro- 
ceedings are hereby remanded to the Hearing Examiner for fur- 
ther procedure in keeping with the Court’s consent order. 


(No. 9371) 


In re NATIONAL DAIRY PRODUCTS CORPORATION, BEATRICE FOODS 
Co., BOWMAN DAIRY COMPANY, INC., DEAN MILK COMPANY, 
Inc. AMA Dockets Nos. M 46-2, M 46-3, M 46-4, M 46-5. 
Decided October 9, 1964. 


1191 





1192 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 23 A.D. 1192 


Petitions Dismissed—Stipulation of Parties 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In each of these proceedings under Section 8c(15) (A) of the 
Agricultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601, et seq.), the parties stipulated 
and agreed that the proceeding be dismissed with prejudice. In 
accordance therewith, the petition in each proceeding is hereby 
dismissed with prejudice. 


(No. 9372) 


In re ADAMS DAIRY COMPANY, d/b/a WEISENBORN Dalry DIVI- 
SION OF ADAMS DAIRY COMPANY, ADAMS DAIRY COMPANY, 
ADAMS DAIRY COMPANY BLUE SPRINGS DIVISION, AMA Dockets 
Nos. M 61-1, M 64-1, M 64-2. Decided October 15, 1964. 


Petitions Dismissed—Stipulation of Parties 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In each of these proceedings under Section 8c(15) (A) of the 
Agricultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), the parties stipulated 
and agreed that the proceeding be dismissed with prejudice. In 
accordance therewith, the petition in each proceeding is hereby 
dismissed with prejudice. 
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DAVID LAIKEN 1193 
Cite as 23 A.D. 1193 


(No. 9373) 


In re DAVID LAIKEN. CEA Docket No. 113. Decided October 9, 
1964. 


Noncompetitive Trades—Time of Execution—Hearsay Evidence— 
Violation of Regulations—Suspension of Registration 


Respondent’s registration as a floor broker is suspended and his trading 
privileges on contract markets refused, both for a period of 10 days, 
for making a trade in the May 1963 potato future in a manner that 
was not open and competitive in violation of section 1.38 of the regula- 
tions under the act, but charges of 2 additional violations of such section 
of the regulations in connection with trading in such future dismissed 
for lack of proof thereof. 

Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. Leonard 
Hemley, of New York, New York, for respondent. Mr. John J. Curry, 
Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding of an adversary nature 
under the Commodity Exchange Act (7 U.S.C. § 1 et seq.) insti- 
tuted by a complaint and notice of hearing issued under section 
6(b) of the act (7 U.S.C. §9), on October 25, 1963, by the 
Assistant Secretary of Agriculture. The respondent, a registered 
floor broker under the act and a member of the New York Mer- 
cantile Exchange, is charged with making trades in the May 1963 
potato future on the New York Mercantile Exchange in a manner 
which was not open and competitive, in violation of section 1.38 
of the regulations under the act (17 CFR 1.38). The respondent 
filed an answer denying the allegations of the complaint. 


A hearing was held in New York, New York, on December 12, 
13 and 14, 1963. John J. Curry, Office of Hearing Examiners, 
United States Department of Agriculture, was assigned as referee 
in the proceeding and presided at the hearing. Leonard Hemley 
of the law firm of House, Grossman, Vorhaus and Hemley, New 
York, appeared as counsel for the respondent. Earl L. Saunders, 
Office of the General Counsel of the Department, appeared as 
counsel for the complainant. Five witnesses testified for the 
complainant and 21 exhibits were received on behalf of the com- 
plainant. The respondent testified in his own behalf and intro- 
duced six exhibits. The respondent’s motion to dismiss, made 





1194 COMMODITY EXCHANGE ACT 
Cite as 23 A.D. 1193 


after the complainant had concluded the presentation of its evi- 
dence, was denied by the referee. Both parties filed briefs after 
the close of the hearing. 


The case involves three alleged infractions of section 1.38 of 
the regulations. As to two of these the complaint alleges that 
respondent assigned or gave to his customer, Clayton Brokerage 
Company, Clayton, Missouri, futures purchases which respondent 
had previously made for himself on the same day. As to these 
two charges the referee recommended dismissal for lack of ade- 
quate evidence. With respect to the third charge, involving an 
arrangement between respondent and another floor broker where- 
by respondent purchased for Clayton 26 contracts from the other 
floor broker selling for respondent’s account the referee recom- 
mended that respondent be found to have violated section 1.38 
of the regulations. 


Both parties filed exceptions to the referee’s report and oral 
argument was held before the Judicial Officer on August 21, 1964. 


FINDINGS OF FACT 


1. The New York Mercantile Exchange, hereinafter called the 
exchange was, at all times material herein, a duly designated con- 
tract market under the Commodity Exchange Act. Contracts for 
the sale and purchase of potato futures thereon can be used for 
hedging transactions in interstate commerce in potatoes or the 
products or by-products thereof, or for determining the price basis 
of transactions in interstate commerce in such commodities, or 
for delivering such commodities sold, shipped, or received in 
interstate commerce. 


2. The respondent, David Laiken, an individual whose address 
is 6 Harrison Street, New York, New York, is now, and was, at 
all times material herein, a registered floor broker under the act 
and a member of the exchange. 


3. When trading on the exchange is conducted by means of 
board trading, the bids and offers are made by open outcry and 
are posted on “bid and offer” boards by employees of the ex- 
change. Offers at the same price have priority for acceptance in 
the order in which made. The same is true as to bids. In the 
course of board trading, a floor broker wishing to buy from an- 
other floor broker whose offer has priority for acceptance, or to 
sell to another floor broker whose bid has priority for acceptance, 











DAVID LAIKEN 1195 
Cite as 28 A.D. 1193 


calls out his acceptance and the trade is consummated. Thus, a 
floor broker wishing to accept a particular offer already made by 
another floor broker may do so by calling out his acceptance of 
such offer and all prior offers at the same or lower prices. How- 
ever, in the event a floor broker is following the procedure pre- 
scribed by the exchange for taking the other side of his customer’s 
order, such floor broker is required to post both the bid and offer 
at the same price and to give every other broker an opportunity 
to accept either at the posted price. 


4, Trades made in the course of board trading on the exchange 
are recorded in chronological order on “execution” boards by 
employees of the exchange as soon as such trades are made. Each 
of these boards is designated by a different letter of the alphabet 
and contains numbered lines on which the trades are so recorded. 
Normally, as each price change occurs in the course of board 
trading, the time of the transaction in which the price change 
occurs is recorded on the execution board on the same line on 
which such transaction is recorded. The exchange photographs 
the boards on which trades are recorded and these photographs 
are thereafter maintained by the exchange as permanent records. 
As trades are made on the exchange, they are recorded in chron- 
ological order on ticker tape by an employee on the Western Union 
Telegraph Co., and the time at various intervals is recorded on 
this tape. After each trading session, such tape is turned over 
to the exchange and thereafter maintained by the exchange as 
a permanent record. At all times material herein, trading in 
May 1963 potato futures on the exchange was conducted by means 
of board trading. 


5. In the usual course of business, when a brokerage firm or 
futures commission merchant receives an order to buy or sell 
futures on the exchange, an employee of the firm prepares an 
office order on a printed form, and enters the date, the order 
number, the identification of the account, the commodity and the 
future, the quantity to be bought or sold, and the terms or con- 
ditions under which the purchase or sale is to be made. This in- 
formation is then telephoned by an employee of the firm directly 
to the firm’s floor broker on the trading floor of the exchange. 
As soon as such order is executed by the floor broker, he reports 
the execution to the office of the firm by telephone, and an em- 
ployee of the firm enters on the office order the quantity bought 
or sold and the price. In addition, the floor broker reports to 
the employee of the firm the board and line on which the trade 





1196 COMMODITY EXCHANGE ACT 
Cite as 23 A.D. 1193 


is recorded, and the employee enters this information on the 
office order. 


6. In the usual course of business, a brokerage firm or futures 
commission merchant time stamps the face of the office order 
immediately after the order is telephoned to the floor broker for 
execution, and time stamps the office order again immediately 
after a report of execution of the order is received by the office 
from the floor broker. The purpose of so stamping the office order 
is to give the brokerage firm a record of when the order is tele- 
phoned to the floor broker and when it is reported by him as 
executed. 


7. On January 11, 1963, the respondent, in his capacity as floor 
broker, received over the telephone from Clayton Brokerage Co., 
Clayton, Missouri, a registered futures commission merchant, an 
order to buy on the exchange for Clayton’s account, 5 May 1963 
potato futures contracts at a price of $2.52 per hundredweight. 
According to the board described in Finding of Fact 4 the trade 
was made between 9:36 a.m. and 9:52 a.m. According to the 
Western Union ticker tape the trade was made between 9:45 a.m. 
and 9:50 a.m. On the other hand, the Clayton office copy of the 
order to buy bears a time stamp of 8:53 a.m., which would be 
9:53 New York time, as the time the order was sent to respondent 
and as the time the order was reported filled by respondent. 


8. On January 11, 1963, the respondent, in his capacity as floor 
broker, received over the telephone from the said Clayton Broker- 
age Co. an order to buy on the exchange for Clayton’s account, 
13 May 1963 potato futures contracts at the going market price. 
According to the board described in Finding of Fact 4 a trade 
covering 4 of the 13 contracts was made at 10:06 and trades of 
2 contracts and 10 contracts, of which 7 were part of the 13 
contracts in issue, were made at 10:06 or thereafter prior to 10:13 
a.m. According to the Western Union ticker tape the trades were 
made between 10:00 a.m. and 10:05 a.m. 


9. On January 11, 1963, the respondent, in his capacity as floor 
broker, received from the said Clayton Brokerage Co. 6 orders 
to buy on the exchange for Clayton’s account, a total of 26 May 
1963 potato futures contracts. Shortly after the respondent re- 
ceived such orders, he instructed Charles Lepore, another floor 
broker, to offer 26 May 1963 potato futures contracts at a price 
of $2.54 per hundredweight, and Lepore thereupon called out this 
offer. As soon as such offer was called out, the respondent called 
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out his acceptance, thus purchasing the 26 contracts which he 
had offered through Lepore. The respondent applied the purchase 
of the said 26 contracts against the buying orders mentioned 
above, and took the sale side of the transaction into the house 
account of Laiken and Laiken, a partnership composed of the 
respondent and his wife. 


CONCLUSIONS 
I 


The complainant’s case is that respondent violated section 1.38 
of the regulations under the act in connection with the 5 contract 
transaction described in Finding of Fact 7, the 13 contract trans- 
action referred to in Finding of Fact 8, and the 26 contract trans- 
action related in Finding of Fact 9. Respondent raises no issue 
as to the validity of section 1.38 but defends by claiming that the 
complainant has not established a violation in any of the three 
transactions involved. The referee recommended that the charges 
with respect to the 5 contract and the 13 contract transactions be 
dismissed for lack of adequate proof but that respondent be found 
to have violated section 1.38 in connection with the 26 contract 
transaction. 


Section 1.38 of the regulations reads as follows: 


Execution of transactions—(a) Competitive execution required; 
exceptions. All purchases and sales of any commodity for future 
delivery on or subject to the rules of a contract market shall be 
executed openly and competitively (emphasis supplied) as to price 
by open outcry or posting of bids and offers or by other equally 
open and competitive methods, in the trading pit or ring or similar 
place provided by the contract market, during the regular hours 
prescribed by the contract market for trading in such commodity: 
Provided, however, That this requirement shall not apply to such 
transactions as are executed in accordance with written rules of 
the contract market which have been submitted to and not dis- 
approved by the Secretary of Agriculture, specifically providing 
for the noncompetitive execution of such transactions. 


(b) Noncompetitive trades; exchange of futures, etc., require- 
ments. Every person handling, executing, clearing, or carrying 
trades or contracts which are not competitively executed, including 
transfer trades or office trades, or trades involving the exchange of 
futures for cash commodities or the exchange of futures in con- 
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nection with cash commodity transactions, shall identify and mark 
by appropriate symbol or designation all such transactions or con- 
tracts and all orders, records, and memoranda pertaining thereto. 


II 


Complainant’s contention with respect to the 5 contract issue 
and the 13 contract issue is that respondent noncompetitively as- 
signed or gave to his customer, Clayton, purchases previously 
made on the exchange by respondent for his partnership account 
with his wife. 


Complainant then has the burden of proving that respondent 
had not received from Clayton the orders to buy at the times the 
trades involved were executed. So that the precise times at which 
the trades were executed on the exchange and at which the orders 
to buy were sent by Clayton to respondent are crucial to the com- 
plainant’s case. 


As to the times of execution of the trades, complainant shows 
that the 5 contract trade was made according to the execution 
board between 9:36 a.m. and 9:52 a.m. and according to the 
Western Union ticker tape between 9:45 a.m. and 9:50 a.m. 
Respondent has estimated the time as 9:49 a.m. We see, however, 
that in comparing the execution board and the Western Union 
ticker tape with respect to the 13 contract transaction, the tape 
records the three trades covering the 13 contract transaction as 
having taken place between 10:00 a.m. and 10:05 a.m. whereas 
the execution board shows that a 4 contract trade, the first of 
three trades covering the 13 contract transaction, took place at 
10:06 a.m., thus revealing a variance of at least one minute 
between the times of execution shown in the board and by the 
tape. 


On the issues as to exactly when the buy orders were sent by 
Clayton to respondent there is a problem of exactitude. The times 
of sending were time stamped on Clayton’s office copies of the 
orders and the times stamped appear to be later than the times 
the trades were apparently executed on the exchange. But, with- 
out more, these time stamps are not conclusive proof that the 
orders were sent at the precise moments stamped. Aside from 
questions of the accuracy of the time clock and the lack of syn- 
chronization of Clayton’s clock in St. Louis and the clock on the 
floor of the exchange, it is seen from the record that it was the 
practice of Clayton to time stamp the office copy of the order 
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as sent immediately after the order was telephoned by an order 
clerk to respondent. There were no witnesses from the Clayton 
firm at the hearing and the information as to Clayton’s office 
procedures came into evidence through testimony of an investi- 
gator for complainant. How little or how much time in the way 
of minutes or fractions of minutes might elapse between the 
sending of an order and the time stamping of the copy of the 
order as sent is not revealed by the evidence except by the testi- 
mony of the investigator that the head customer’s man at Clayton 
gave it as his opinion that this time span should not be more than 
two minutes and probably should be about a minute. Of course 
this was hearsay evidence with no opportunity to respondent for 
testing by cross-examination and could not serve alone as con- 
stituting substantial evidence in support of a finding of fact to 
this effect. Consolidated Edison Co. v. National Labor Relations 
Board, 305 U.S. 197 (1938). 


As we have seen there are only two or three minutes at the 
most between complainant’s evidence as to when the 5 contract 
order was sent and the execution of the trade. There seems to 
be a longer time interval with respect to the 13 contract trans- 
action. But Clayton’s order to buy the 13 contracts was Clayton’s 
Order No. 7 to respondent. Orders No. 8 through 14 were also 
buy orders to respondent from Clayton and the Clayton office 
copies of all these orders are time stamped as having been sent 
at 9:11 a.m. and reported as filled at 9:23 a.m. which would be 
10:11 a.m. and 10:23 a.m., respectively, New York time. We have 
no way of knowing from the evidence how long it would take in 
minutes or fractions of minutes for the order clerk to telephone 
these orders at one time and then to time stamp the office copies 
of all the orders. 


In view of the narrow time spans involved and the scarcity of 
reliable evidence as to the exact minutes at which the trades were 
made and the orders sent, we reach the same conclusions as the 
referee with respect to the 5 contract and the 13 contract trans- 
actions, namely, that these charges should be dismissed. 


It is true, of course, that complainant introduced testimony 
indicating that respondent had admitted the charge as to the 5 
contract transaction. 

Hugh A. Collins, an investigator in the New York office of the 


Commodity Exchange Authority, testified for the complainant 
that he and Sheldon Coopersmith, chief investigator in the New 
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York office of the Commodity Exchange Authority, interviewed 
the respondent on April 3 and May 20, 1963, during the investiga- 
tion which preceded the issuance of the complaint in this proceed- 
ing. Mr. Collins testified that during the interview of May 20, 
1963, he showed the respondent a copy of the office order of Clay- 
ton Brokerage Co. covering the order involved in Finding 7, and 
informed the respondent that according to the records of the 
exchange the transaction in which the contracts were purchased 
to fill this order occurred before the respondent received such 
order from Clayton Brokerage Co. Mr. Collins testified that he 
then asked the respondent “how he could execute an order before 
he received it”, and that the respondent explained that on “a 
number of occasions” he advised Clayton Brokerage Co., when it 
had a considerable number of orders to execute, that “‘I just 
purchased a number of contracts for my own account. If you 
wish so many, I will give them to you’ ”, and that “it could have 
been the case on these five; that he may have given these five 
contracts which he previously had purchased for his own ac- 
count.” Mr. Collins testified that during the same interview he 
asked the respondent if he filled the order for 13 contracts with 
contracts which he previously had purchased for his own account 
and that the respondent replied, “that he could not remember; 
that he did not give them these contracts which he purchased 
for his own account.” 


Charles E. Robinson, Director of the Compliance Division in 
the Commodity Exchange Authority, testified for the complainant 
that on October 28, 1963, subsequent to the issuance of the com- 
plaint, the respondent called him on the telephone and requested 
additional information concerning the charges alleged. Mr. Rob- 
inson testified that during such telephone conversation the re- 
spondent voluntarily stated that he remembered filling the order 
for 5 contracts with contracts which he previously had purchased 
for his own account but that he had no recollection of the order 
for 13 contracts. 


Nevertheless, respondent denied under oath at the hearing that 
he had made any such admissions and the referee in his report 
did not think it necessary to adjudicate the issue of admission as 
to the 5 contract charge because he concluded that the charge 
failed otherwise for want of sufficient evidence. With this the 
posture of the case on this point we do not think that we can 
resolve the matter at this stage nor do we think it appropriate or 
necessary to remand the matter to the referee. 
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III 


The referee concluded that the respondent had violated section 
1.38 of the regulations by virtue of the manner in which respond- 
ent handled the 26 contract transaction described in Finding of 
Fact 9. Respondent had in hand orders from Clayton to purchase 
26 contracts and he arranged with another floor broker, Lepore, 
to offer to sell 26 contracts at $2.54 for respondent’s account and 
respondent immediately accepted the offer and thereby filled the 
Clayton purchase orders. This was not open and competitive 
trading because respondent’s bid and offer were not exposed and 
no one else trading on the floor was afforded an opportunity to 
sell to respondent at $2.54 to fill Clayton’s purchase orders. 


Respondent claims that the transaction was open and com- 
petitive because Lepore called out the offer to sell and respondent 
called out his acceptance. The alleged open offer and acceptance 
amounted, however, to form without substance. The offer to sell 
was made by Lepore for respondent at respondent’s request and 
immediately accepted by respondent while they were both still 
on the telephone. Respondent argues that there was outstanding 
on the board at the time an offer to or offers to sell a contract 
or two at $2.54, $2.53 bid, which had not been accepted by any 
trader, so that in accepting the offer to sell at $2.54 respondent 
was accepting an offer turned down by all other traders and that, 
therefore, there was nothing wrong with the arrangement. But 
as we pointed out above, all other traders were kept from the 
opportunity to sell at $2.54. 


Respondent insists that the 26 contract transaction was open 
and competitive and that therefore, there is no occasion to go 
into the question as to whether under section 1.38 of the regula- 
tions it was a noncompetitive trade authorized by written rules 
of the exchange not disapproved by the Secretary of Agriculture. 
We do not agree of course with respondent. But, at any rate, 
examination of the rules of the exchange does not reveal that 
respondent complied with any applicable rule for the handling 
of noncompetitive trades. 


Section 43.16 of the exchange rules provides: 


TRADING AGAINST CUSTOMER’S ORDER 

No member, having an order from a customer, may take 
the opposite side of the transaction for himself, directly or 
indirectly, or for an account of any firm or corporation of 
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which he is a partner, officer, or employee, or for account of 
any partner, officer, or employee of such firm or corporation, 
unless the clearing member has the prior consent of the 
customer, in which event the transaction shall be handled 
in accordance with the procedure outlined in section 43.12 of 
this Chapter, except that the bidding and offering must be 
at the same price. The carrying member, in placing orders 
on the floor, shall use due diligence to assure compliance with 
this section of the Bylaws. 


Section 43.12 of the exchange rules provides: 


SIMULTANEOUS BUYING AND SELLING ORDERS 


A member who shall have in hand at the same time both 
buying and selling orders of different principals for the same 
commodity for future delivery in the same delivery month 
may execute such orders for and directly between such prin- 
cipals at the market price, provided: 


(a) When pit trading prevails, such orders are first offered 
by said member openly and competitively by open outcry in 
the trading pit on the Exchange floor by bidding and offer- 
ing at the same price, and neither such bid nor offer is ac- 
cepted; or, 

(b) When in non-pit trading, bids and offers are posted on 
a board, such member (i) pursuant to such buying order posts 
a bid on the board and, incident to the execution of such sell- 
ing order, accepts such bid and all other bids posted at prices 
equal to or higher than the bid posted by him, or (ii) pursu- 
ant to such selling order posts an offer on the board and, 
incident to the execution of such buying order, accepts such 
offer and all other offers posted at prices equal to or lower 
than the offer posted by him; 


(c) Such member executes such orders in the presence of 
the President or his official representative designated to ob- 
serve such transactions and, by appropriate descriptive words 
or symbol, clearly identifies all such transactions on his 
trading card or other similar record, made at the time of 
execution, and notes thereon the exact time of execution and 
promptly presents said record to the President or his official 
representative for verification and initialing; 


(d) The Exchange shall keep for at least five years a 
record of each such transaction showing the date, price, 
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quantity, kind of commodity, delivery month, by whom ex- 
ecuted, and the exact time of execution; and 


(e) Neither the futures commission merchant receiving 
nor the member executing such orders has any interest there- 
in, directly or indirectly, except as a fiduciary. 


(f) The carrying member, in placing orders on the floor, 
shall use due diligence to assure compliance with this section 
of the Bylaws. 


As the referee concluded in his recommended decision, the 
evidence does not show that respondent complied with rule 43.16 
which makes the procedure of rule 43.12 applicable to members 
taking the opposite side of a customer’s order. 


All contentions and arguments, etc., made by the parties have 
been carefully considered, and whether or not specifically men- 
tioned herein, any objections, exceptions, etc. inconsistent with 
this decision are denied or overruled. 


Respondent’s violation of section 1.38 of the regulations under 
the act was wilful and was serious in nature because competitive 
execution of trades is essential to the maintenance of a free and 
effective market. We accept the recommendation of the referee 
that respondent’s registration be suspended for 10 days and trad- 
ing privileges on the contract markets be refused to respondent 
for that period of time. 


ORDER 


Effective November 9, 1964, the registration of David Laiken 
as a floor broker under the act is suspended for a period of 10 
days and all contract markets shall refuse all trading privileges 
to David Laiken during this period, such refusal to apply to all 
trading done and all positions held by respondent directly or 
indirectly. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 


(No. 9374) 


In re DAVID LAIKEN. CEA Docket No. 113. Order issued October 
19, 1964, by Thomas J. Flavin, Judicial Officer. 
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(No. 9375) 


MISSOULA LIVESTOCK AUCTION COMPANY v. ROBERT NORDTOME, 
d/b/a SILVER BUCKLE LIVESTOCK. P&S Docket No. 2959. De- 
cided October 5, 1964. 


Agent—Undisclosed Principal—Liability 


Where agent purchased cattle for undisclosed or partially disclosed prin- 
cipal rather than for disclosed principal as contended, agent liable for 
purchase price plus the commission and brand inspection fees advanced 
by complainant-seller. 


Garlington, Lohn & Robinson, of Missoula, Montana, for complainant. 
Walchli, Korn & Walterskirchen, of Kalispell, Montana, for respondent. 
Mr. Robert W. Parker, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was instituted by a com- 
plaint filed on April 4, 1963, in which complainant seeks repara- 
tion in the amount of $4,674.57. Included in the amount claimed 
is $4,632.97, representing the purchase price of 26 head of cows 
allegedly sold by complainant to respondent on February 14, 1963, 
$39.00 advanced respondent as his commission on the transaction, 
and $2.60 advanced respondent to cover brand inspection fees in 
connection with the transaction. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40) were served on respondent 
on May 14, 1963. A copy of the investigative report was served 
on complainant the same day. 


Respondent filed an answer on June 3, 1963, which was served 
on complainant on June 17, 1963. In his answer, respondent 
alleges that at the time of the transaction in question an agree- 
ment existed between complainant and respondent pursuant to 
which complainant would look to John Vukich for payment for 
cattle purchased for the latter by respondent at the stockyard. 
Respondent further alleges that this agreement was implemented 
on a number of occasions prior to February 14, 1963, and that 
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this agreement, thus implemented, constituted a waiver by com- 
plainant of any claim against respondent and an agreement to 
hold Vukich solely liable for livestock purchased pursuant to such 
agreement. Respondent denies that he received an invoice for 
the cattle purchased on February 14, 1963, or that he obtained 
a release for the livestock from the brand office at the stockyard 
for shipment to Vukich at Dillon, Montana. Respondent admits 
that he has not paid for the 26 head of cows but denies that they 
were sold to him or that he is liable for the purchase price. Re- 
spondent requested an oral hearing. 


An oral hearing was held in Missoula, Montana, on December 
11, 1963. Robert W. Parker, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Com- 
plainant and respondent were represented by counsel. Howard 
Raser, Ruth Johnson, and Wallace Giles testified for complainant. 
Respondent testified on his own behalf. Briefs were filed by the 
parties. 


At the oral hearing, the respondent orally moved to dismiss the 
complaint for lack of jurisdiction. Complainant orally moved to 
amend the complaint to bring the action pursuant to the entire 
Act. Complainant’s motion was granted; ruling was reserved 
on respondent’s motion. 


FINDINGS OF FACT 


1. Complainant, Missoula Livestock Auction Company, Mis- 
soula, Montana, a corporation, was at all times material herein 
a market agency registered under the Act to sell livestock in 
commerce on a commission basis. 


2. Respondent, Robert Nordtome, d/b/a Silver Buckle Live- 
stock, is an individual whose address is Route 2, Kalispell, Mon- 
tana. Respondent was at all times material herein a market 
agency registered under the Act to buy livestock in commerce on 
a commission basis. Respondent was at all times material herein 
a dealer registered under the Act to buy and sell livestock in 
commerce for his own account. 


3. The Missoula Livestock Auction Company, Missoula, Mon- 
tana, hereinafter called the stockyard, was at all times material 
herein a posted stockyard subject to the provisions of the Act. 


4. A sale of livestock at the stockyard is complete when the 
animal or lot of animals is weighed after acceptance by the auc- 
tioneer of the high bid for the animal or lot of animals. 
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5. Invoices and trucking orders for delivery of cattle are made 
out by the complainant subsequent to the sale and are made out 
as directed by the successful bidder purchasing the livestock. 


6. On or about November 15, 1962, respondent purchased cattle 
at the stockyard for John Vukich, d/b/a Dillon Livestock Auction 
Company, pursuant to a request from the latter. It was agreed 
between complainant and respondent before the sale that any 
cattle purchased that day by respondent for John Vukich would 
be held by complainant until called for and paid for the following 
day by Vukich. . 


7. On or about November 29, 1962, January 3, 1963, and Janu- 
ary 31, 1963, respondent purchased cattle at the stockyard for 
John Vukich pursuant to the latter’s request. On each occasion 
payment was made by John Vukich for the cattle so purchased. 


8. By agreement between complainant and respondent, the 
latter was permitted to pay for certain purchases of livestock at 
the stockyard by having the person whom he designated as his 
principal make payment. However, by such agreement complain- 
ant did not agree to relieve or discharge respondent from his 
obligation to pay for livestock so purchased. 


9. On February 14, 1963, respondent purchased cattle at the 
stockyard, 26 head of which were delivered at his direction for 
shipment to John Vukich. Complainant agreed to permit re- 
spondent to pay for the cattle by having a check sent directly to 
complainant by John Vukich. No agreement was made whereby 
complainant would hold the cattle in the yard until called for 
and paid for the following day by Vukich. Complainant did not 
agree to relieve respondent of his obligation to pay for the cattle. 


10. Complainant did not extend credit to John Vukich with 
reference to any of the transactions referred to herein. 


11. Respondent purchased cattle at the stockyard for persons 
other than John Vukich on February 14, 1963, bidding as Silver 
Buckle Livestock. 


12. Respondent purchased the 26 head at a price of $4,632.97, 
and was advanced by complainant $39.00 as his buying commis- 
sion on the transaction together with brand inspection fees in 
the amount of $2.60. The sum of $4,674.57 is due complainant 
on the transaction. On February 23, 1963, complainant received 
a check from John Vukich for the amount due, but complainant 
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was advised by the bank upon which the check was drawn that 
it would not be paid, due to insufficient funds. 


13. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Respondent contends that the Secretary is without jurisdiction 
or authority to enter a reparation order against a dealer. Such 
contention is without merit. Dixie Stockyard, Inc. v. Sleezer, 20 
A.D. 859 (1961) ; Moffitt v. Widdes, 20 A.D. 1234 (1961) ; P&M 
Cattle Auction v. McLane, 21 A.D. 238 (1962) ; Mowry v. Phifer, 
21 A.D. 244 (1962) ; Kroenke v. Orner et al., 21 A.D. 327 (1962). 
Moreover, the evidence discloses that in the transaction in ques- 
tion, respondent purchased the cattle on a commission. basis for 
John Vukich, d/b/a Dillon Livestock Auction Company, Dillon, 
Montana. As a market agency, buying livestock in commerce on 
a commission basis, respondent is subject to the reparation pro- 
visions of the Act. Therefore, respondent’s motion to dismiss for 
lack of jurisdiction should be denied. 


Prior to the sale held at the stockyard on November 15, 1962, 
complainant, through its Secretary-Treasurer, agreed to permit 
respondent to purchase cattle for John Vukich, d/b/a Dillon Live- 
stock Auction Company, and agreed to hold the cattle and in- 
voice until Vukich appeared at the stockyard the next day and 
made payment in full. This arrangement was implemented as 
contemplated by the parties. 


Respondent contends that prior to each subsequent sale day on 
which he purchased cattle for Vukich, up to and including Feb- 
ruary 14, 1963, he and complainant agreed that the transaction 
would be handled in the same manner as that of November 15, 
1962. Respondent contends that he thus became an agent for a 
disclosed principal and, as such, not liable for the purchase price 
of livestock purchased pursuant to a request from such principal. 
However, respondent has failed to establish that such an agree- 
ment was made between the parties with reference to the sale on 
February 14, 1963. Moreover, it is clear from the record that 
respondent purchased cattle for various principals at the sale on 
February 14, 1963, in addition to John Vukich, and that such 
cattle were bid in his own name and were weighed to him as 
purchaser. Respondent testified that he, respondent, had absolute 
control as to designating to whom each head so purchased would 
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eventually be destined. He admitted that he can in such in- 
stances bid in certain cattle with the mental notation that the 
cattle are for principal A, but later decide they would be better 
suited for the purposes of principal B. He can, then, before set- 
tling up, freely alter his earlier determinations and have cattle 
designated as purchased for a principal other than the one for 
whom he had at first intended them. Complainant has no control 
over or even knowledge of the mental determinations of the 
defendant following which such changes may be effected. 


It cannot be concluded that the 26 head of cattle which are the 
subject of this proceeding were purchased by respondent for a 
disclosed principal. Respondent bid in the 26 head and had them 
weighed to himself as purchaser, with subsequent designation of 
Vukich as the principal to whom they should be shipped. Dis- 
closure came only after the sale was completed and respondent 
arrived at the stockyard office to settle his accounts. It is clear 
that an agent purchasing cattle for an undisclosed or partially 
disclosed principal may be held liable for the purchase price. 
Bottorff v. Ault, 22 A.D. 20 (1963) ; Entz v. Frank Standish Co., 
22 A.D. 248 (1963) ; Rusk County Cattleman’s Auction v. Kelley, 
22 A.D. 787 (1963). 


Accordingly, respondent may be held liable on the transaction 
and complainant should be awarded reparation in the amount of 
the purchase price plus the commission and brand inspection fees 
advanced by complainant to respondent. 


ORDER 
Respondent’s motion to dismiss is denied. 


Respondent shall pay complainant, within 30 days from the 
date hereof, the sum of $4,674.57, plus interest thereon at the 
rate of 5% per annum from March 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9376) 


In re J. A. TOWNSEND, d/b/a MADISON STOCK YARD. P&S Docket 
No. 3350. Decided October 7, 1964. 
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Shippers’ Proceeds—Accounts—Invoices—Cease and Desist—Consent 


Respondent is ordered to cease and desist from misusing shippers’ proceeds, 
issuing untrue or incomplete accounts of sale and purchase invoices, 
and is ordered to maintain records that fully disclose all transactions 
under the act and to establish a separate account for shippers’ proceeds. 


Mr. Donald E. Graham for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on August 18, 1964, by the Acting Director, 
Packers and Stockyards Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. The respondent 
is registered with the Secretary of Agriculture as a market 
agency under the Act. The complaint charges that respondent 
violated certain provisions of the Act and the regulations issued 
thereunder. 


On August 31, 1964, respondent filed an answer and on Sep- 
tember 3, 1964, filed an answer which amended the original 
answer. In the amended answer, filed on September 3, 1964, 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based on the ailegations set forth in the complaint, Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. J. A. Townsend, respondent herein, is an individual doing 
business as Madison Stock Yard, whose address is Mayo Road, 
Madison, Florida. The respondent is registered with the Secre- 
tary of Agriculture as a market agency under the Act, and at 
all times mentioned herein was so registered. 


2. Respondent operates, and at all times material herein op- 
erated, the Madison Stock Yard, Madison, Florida, hereinafter 
called the stockyard, which was at all times mentioned herein, 
and now is, a posted stockyard subject to the provisions of the 


Act. 
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3. Respondent used funds received as proceeds from the sale, 
at the stockyard, of livestock consigned to him for sale on a 
commission basis for purposes of his own and purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners and consignors, in that: 


Respondent, as of December 3, 1963, had a shortage in shippers’ 
proceeds in the amount of $2,616.96. As of this date, respondent 
had outstanding checks drawn on his shippers’ proceeds account 
in the amount of $35,302.67, and had to offset said checks a bank 
balance of $11.40 and current proceeds receivable in the amount 
of $32,674.31, or a total of $32,685.71, resulting in said deficiency 
in shippers’ proceeds of $2,616.96. 


4. (a) Respondent, during the period from on or about Sep- 
tember 3, 1963 through December 3, 1963, in connection with his 
market agency operations under the Act: (1) submitted to the 
consignors of livestock accounts of sale which failed to show the 
full, true, and correct names of the purchasers of the livestock, 
and retained copies of such accounts of sale as a part of respond- 
ent’s records; (2) submitted to the purchasers of livestock pur- 
chase invoices which failed to show the full, true, and correct 
names of the purchasers of the livestock, and retained copies of 
such purchase invoices as a part of respondent’s records; (3) 
executed and retained, as a part of respondent’s records, scale 
tickets which failed to show the date of the weighing, the name 
of the market agency doing the selling, and the full, true and 
correct name of the purchaser of the livestock. 


(b) Respondent, during the period from on or about September 
3, 1963 through December 3, 1963, in connection with his market 
agency operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all trans- 
actions involved in his business. Respondent, during such period, 
failed to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, and including therein 
accounts showing cash on hand, inventories, accounts receivable, 
accounts payable, notes payable, capital invested, and surplus or 
profit; (2) monthly bank reconciliations; and (3) an accurate 
record of the number and weight of the livestock bought, sold, 
or otherwise disposed of each business day, the prices paid or 
received therefor, and the charges made for such services. 
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5. Respondent, on August 2, 1962, pursuant to section 202.5 
of the rules of practice governing proceedings under the Act 
(9 CFR 202.5), entered into a stipulation with the Director of 
the Packers and Stockyards Division in which respondent ad- 
mitted violating the Act and the regulations issued pursuant 
thereto during the period from June 6, 1961 through October 
10, 1962, by using proceeds received from the sale of livestock 
consigned to him on a commission basis for purposes of his own 
and by issuing insufficient funds checks to consignors of live- 
stock. Respondent stipulated that he would establish a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds,” that this account would be drawn on only for payment 
of the net proceeds to the consignors or shippers, or such other 
person or persons whom the registrant has knowledge is entitled 
thereto, and to obtain therefrom the sums due as are necessary 
to pay all legal charges against the consignment of livestock, 
which the registrant in his capacity as agent, may be required 
to pay for and on behalf of the consignors or shippers. The re- 
spondent stipulated to keep such accounts and records as would 
at all times disclose the names of the consignors and the amount 
due and payable to each from funds in the Custodial Account for 
Shippers’ Proceeds, and to maintain the account in a manner 
which would clearly reflect the handling of the custodial funds. 
Respondent further stipulated and agreed that, if in the future 
he engaged in any practice prohibited by the Act, such stipulation 
would be admissible as evidence of the acts, facts and practices 
set forth therein in any subsequent proceedings against him 
under the Act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
5, hereof, it is concluded that respondent has wilfully violated 
sections 307, 312(a), and 401 of the Act (7 U.S.C. 208, 213(a), 
221), and sections 201.40, 201.41, 201.42, 201.43, 201.46 and 
201.49 of the regulations (9 CFR 201.40, 201.41, 201.42, 201.43, 
201.46, 201.49). Respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued. The order will be issued. 


ORDER 


Respondent, J. A. Townsend, directly or through any corporate 
or other device, shall cease and desist from: 
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(1) Using, for purposes of his own and for purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to consignors, the proceeds received from the sale 
of consigned livestock. 


(2) Issuing accounts of sale to the consignors of livestock 
which fail to show the full, true and correct names of the pur- 
chasers of the livestock and such other facts as may be necessary 
to show fully the true nature of the transactions. 


(3) Issuing purchase invoices to purchasers of livestock which 
fail to show the full, true and correct names of the purchasers 
of the livestock and such other facts as may be necessary to show 
fully the true nature of the transactions. 


Respondent, his agents, representatives, and employees are 
hereby ordered and directed to: 


(1) Prepare and keep, as a part of respondent’s accounts, 
records, and memoranda, accounts of sale, and scale tickets which 
fully and correctly disclose all information relating to the sale 
and purchase of livestock. 


(2) Prepare and keep, in all other respects, such accounts, 
records and memoranda as will fully and correctly disclose all 
transactions involved in respondent’s business under the Act, 
including among other things: (a) a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth, and 
including therein accounts showing cash on hand, inventories, 
accounts receivable, accounts payable, notes payable, capital in- 
vested, and surplus or profit; (b) monthly bank reconciliations; 
and (c) an accurate record of the number and weight of the live- 
stock bought, sold, or otherwise disposed of each business day, 
the price paid or received therefor, and the charges made for 
such services. 


(3) Deposit the gross proceeds received from the sale of live- 
stock handled on a commission or agency basis in a separate bank 
account designated as “Custodial Account for Shippers’ Proceeds,” 
or by a similar identifying designation. Such account shall be 
drawn on only for the payment of the net proceeds due the con- 
signor or shipper, or such other person or persons whom respond- 
ent has knowledge is entitled thereto, and to obtain therefrom 
the sums due respondent as compensation for his services, as set 
out in his tariff, and for such sums as are necessary to pay all 
legal charges against the consignment of livestock which respond- 
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ent may, in his capacity as agent, be required to pay for and on 
behalf of the consignor or shipper. Respondent shall keep such 
accounts and records as will at all times disclose the names of 
the consignors and the amount due and payable to each from the 
funds in the Custodial Account for Shippers’ Proceeds, and the 
handling of the funds in such account. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 9377) 


GOLDINGER BROS., INC. v. CLAYPOOL SALES, INC. P&S Docket No. 
3300. Decided October 9, 1964. 


Damages—Failure to Furnish Vaccination Certificates 


Respondent’s deduction from contract price of the damages resulting from 
complainant’s failure to furnish vaccination certificates in breach of 
contract was proper and complaint is dismissed. 


Complainant pro se. Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for 
respondent. Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on November 29, 1963, 
complainant seeks reparation in the amount of $940.40, the bal- 
ance allegedly due in connection with a sale by it to respondent 
of 64 Holstein heifers for a total price of $8,698.70. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceeding 
pursuant to section 202.40 of the rules of practice (9 CFR 202.40), 
were served upon respondent on April 13, 1964. A copy of the 
investigative report was served upon complainant on April 11, 
1964. 


On April 24, 1964, respondent filed an answer in which it 
moves to dismiss the complaint alleging that it fails to state a 
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violation of the act on the basis of which reparation may be 
awarded. Respondent further alleges that complainant had agreed 
and guaranteed to respondent that the heifers “would be accom- 
panied by official, acceptable proof that each of said heifers had 
been calfhood vaccinated for brucellosis, which said proof of 
vaccination did not accompany their delivery.” Respondent ad- 
mits the payment to complainant of the sum of $7,758.30 and 
in connection with such payment, alleges that the same was 
made as full settlement unless officially acceptable calfhood vac- 
cination papers were received; that complainant never furnished 
the vaccination certificates; that such proof of vaccination would 
have enabled respondent to sell the heifers for breeding purposes; 
and that respondent was forced to sell the heifers for feeding 
purposes because under Indiana law absent such proof of calfhood 
vaccination they were not permitted to be sold for breeding pur- 
poses. In its answer respondent also requested an oral hearing. 


Respondent’s motion to dismiss was properly denied by the 
presiding officer, and an oral hearing was held at Warsaw, Indi- 
ana, on July 9, 1964. Edward A. Slater, Office of the General 
Counsel, United States Department of Agriculture, was presiding 
officer. Complainant was represented by Louis Goldfinger, its 
secretary, who also testified on its behalf. Respondent was repre- 
sented by counsel, C. T. ‘Tad’ Sanders, Kansas City, Missouri. 
Don Landis, treasurer and manager of respondent, testified on 
its behalf. H. B. Libengood, a licensed Indiana veterinarian, also 
testified on behalf of respondent. Suggested findings of fact, 
conclusions, and order were filed by respondent. 


FINDINGS OF FACT 


1. Complainant, Goldinger Bros., Inc., Smyrna, Delaware, is a 
corporation which at all times material herein was engaged in 
the business of a dealer and was registered under the act with 
the Secretary of Agriculture so to operate. 


2. Respondent, Claypool Sales, Inc., Silver Lake, Indiana, is 
a corporation which at all times material herein was engaged in 
the business of a market agency and dealer and was registered 
under the act with the Secretary of Agriculture so to operate. 


3. On or about September 10, 1963, complainant orally agreed 
to sell in commerce to respondent 64 Holstein yearling heifers, 
weighing 47,020 pounds, at $18.50 per hundredweight, a total 
cost of $8,698.70, delivered to respondent at Silver Lake, Indiana. 
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Under the agreement, all of the heifers were to be vaccinated 
against brucellosis and complainant was to furnish officially ap- 
proved brucellosis vaccination certificates. 


4. The 64 Holstein heifers were delivered to respondent and 
accepted by it on September 17, 1963. The animals were shipped 
by complainant from Virginia. None of the heifers was accom- 
panied by a vaccination certificate and seven of the heifers had 
not been vaccinated for brucellosis. Complainant never furnished 
the certificates to respondent, although a request therefor was 
made by the latter. 


5. On or about October 11, 1963, respondent paid $7,758.30 to 
complainant. The difference in the market value between the 
Holstein heifers with the vaccination certificates and without such 
certificates at the time of delivery on September 17, 1963, was 
$2.00 per hundredweight. 


6. The complaint was filed within 90 days of the accrual of the 
alleged cause of action. 


CONCLUSIONS 


While complainant contends that it was understood that five 
or seven of the heifers would not be vaccinated against brucellosis, 
respondent asserts that all of the heifers were to be vaccinated. 

On the basis of the evidence it is concluded that under the 
contract all of the heifers were to be vaccinated. It is further 
concluded that one of the essential provisions of the agreement 
was that complainant would furnish officially approved brucellosis 
vaccination certificates. Accordingly, respondent was entitled to 
deduct from the agreed purchase price, the amount of the damage 
sustained by it in consequence of complainant’s failure to deliver 
such certificates. Respondent established that there was a differ- 
ence of $2.00 per hundredweight, a total of $940.40, between the 
market value of the heifers received and the market value of the 
heifers if vaccination certificates had been furnished. The agreed 
purchase price was $8,698.70, and respondent paid the sum of 
$7,758.30 to complainant. It is therefore concluded that no fur- 
ther sum is owed to the complainant and the complaint should 
be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 
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(No. 9378) 


In re A. G. “ART”? LARSEN. P&S Docket No. 3308. Decided Octo- 
ber 9, 1964. 


Bonding Requirements—Failure to Pay When Due—Checks— 
Suspension of Registration 


Respondent is ordered to cease and desist from (1) engaging in business 
as a dealer under the act without being bonded, (2) failing to pay when 
due the full purchase price of livestock purchased, and (3) issuing in- 
sufficient funds checks. Respondent is suspended as a registrant under 
the act for a period of 15 days. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. Mr. Will Rogers, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 22, 1964, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
Respondent is registered with the Secretary under the act as a 
dealer buying and selling livestock in commerce for his own 
account and is charged with operating as a livestock dealer in 
commerce without filing or maintaining a reasonable bond or its 
equivalent, with failing to pay, when due, the full purchase price 
of livestock purchased in commerce, and with issuing checks in 
payment for livestock purchased in commerce which checks were 
returned unpaid by the bank upon which they were drawn be- 
cause of insufficient funds in respondent’s account. 


On June 15, 1964, respondent filed an answer to the complaint 
in which he alleged that he had posted the required surety bond. 
Respondent did not answer the remaining allegations of the 
complaint. An extension of time was granted to respondent to 
enable him to file a further pleading in answer to the complaint, 
but respondent failed to do so. Complainant then admitted that 
respondent is presently bonded and the matter was referred to 
Will Rogers, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation 
of a report without further investigation or hearing pursuant to 
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section 202.9(c) of the rules of practice (9 CFR 202.9(c)). On 
August 20, 1964, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act as charged 
and be ordered to cease and desist from such violations. Com- 
plainant filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, A. G. “Art” Larsen, is an individual whose 
address is Springview, Nebraska. Respondent is now and was at 
all times material herein registered with the Secretary under the 
act as a dealer buying and selling livestock in commerce for his 
own account. 


2. The Creighton Livestock Market stockyard, Creighton, 
Nebraska, and the Kimball Livestock Exchange stockyard, Kim- 
ball, South Dakota, are now and were at all times material herein 
posted stockyards subject to the provisions of the act. 


3. Respondent’s surety bond terminated January 4, 1964. On 
or about January 13, 1964, respondent was notified of such ter- 
mination date, and was informed that he would have to furnish 
a new bond if he continued to operate as a registrant under the 
provisions of the act. Notwithstanding such notice, respondent 
continued to engage in the business of a dealer, buying and selling 
livestock at the stockyards for his own account, without filing 
and maintaining a reasonable bond or its equivalent. 


4. On or about January 21, 1964, respondent purchased 47 head 
of cattle for $5,828.96 at the Creighton Livestock Market stock- 
yard, Creighton, Nebraska, and failed to pay, when due, the full 
purchase price thereof. On February 18, 1964, respondent con- 
signed to the Creighton Livestock Market stockyard 53 head of 
livestock for sale on a commission basis and the net proceeds of 
such sale, $5,456.43, were applied against respondent’s outstand- 
ing account, leaving an unpaid balance of $372.53. 


5. On or about February 26, 1964, respondent purchased 37 
head of cattle for $5,470 at the Kimball Livestock Exchange 
stockyard, Kimball, South Dakota, and failed to pay, when due, 
the purchase price thereof. 


6. In connection with each of the transactions set forth in 
Findings of Fact 4 and 5, respondent issued a check in purported 
payment of the purchase price of the livestock, which checks were 
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returned by the bank upon which they were drawn because of 
insufficient funds in respondent’s account. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) 
of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations issued thereunder (9 CFR 201.29 and 201.30). 
See, e.g., In re W. O. Steen, 16 A.D. 125 (1957) ; In re Floyd Bryan 
Moore, 23 A.D. 312 (1964). Respondent also willfully violated 
such section of the act by reason of the facts set forth in Findings 
of Fact 4, 5 and 6. See, e.g., In re Dean Spencer, 22 A.D. 1151 
(1963) ; In re Carey Bunn, 22 A.D. 1069 (1963). Of course, re- 
spondent should be ordered to cease and desist from such viola- 
tions. It is further concluded that respondent should be suspended 
as a registrant under the act for a period of 15 days. Cf. e.g., 
In re Robert Colyer, 22 A.D. 805 (1963) ; In re Fred W. Damrow, 
22 A.D. 1338 (1963). 


ORDER 


Respondent shall cease and desist from (1) engaging in the 
business of a dealer within the meaning of the act without filing 
and maintaining a reasonable bond or its equivalent as required 
by the act and the regulations issued thereunder, (2) failing to 
pay, when due, the full purchase price of livestock purchased 
in commerce, and (3) issuing checks in payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to pay 
such checks. 


Respondent is suspended as a registrant under the act for a 
period of 15 days. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 





ee ee ee ae oe, ne aa a 


oOo mwca oO 








FLETCHER BROS. OF GEORGIA 1219 
Cite as 23 A.D. 1219 


(No. 9379) 


In re FLETCHER BROS. OF GEORGIA, INC. P&S Docket No. 3327. 
Decided October 13, 1964. 


Packer—Purchase While Insolvent—Checks—Failure to Pay 
When Due—Cease and Desist—Consent 


Respondent is ordered to cease and desist from (1) purchasing livestock in 
commerce while insolvent, (2) issuing insufficient funds checks, and 
(3) failing to pay when due the full purchase price of livestock pur- 
chased in commerce. 


Mr. Jerome S. Ducrest for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on July 2, 1964, charged re- 
spondent with various violations of the Act and the regulations. 
In an Amended Answer filed on September 22, 1964, respondent 
admits the facts alleged in the Complaint and further admits 
that the Secretary of Agriculture has jurisdiction in this matter, 
waives the right to an oral hearing and to the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order, with findings of fact and conclusions based upon the alle- 
gations set forth in the Complaint as the findings of fact and 
conclusions of the Secretary of Agriculture, requiring respondent 
to cease and desist from the practices complained of in the Com- 
plaint. Complainant has recommended that the order agreed to 
by respondent in its Amended Answer be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Georgia with its principal office and place 
of business located at Calhoun, Georgia. At all times material 
herein, respondent was a packer, within the meaning of the Act, 
engaged in the business of buying livestock, in commerce, for 
slaughter at its plant located at said Calhoun, Georgia. 


2. The North Georgia Livestock Auction, Inc., Athens, Georgia, 
Taccoa Livestock Auction, Taccoa, Georgia, Queen City Livestock 
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Auction Company, Inc., Gainesville, Georgia, Bartow Livestock 
Commission Company, Cartersville, Georgia, Farmers Commis- 
sion Company, Carthage, Tennessee, and the Chattanooga Union 
Stockyards, Chattanooga, Tennessee, are now and were at all 
times mentioned herein posted stockyards subject to the provi- 
sions of the Act. 


3. Respondent, on or about 12 specified dates and in other 
similar transactions at divers other times during the months of 
November and December, 1963, purchased livestock, in commerce, 
for slaughter purposes, through R. J. Fletcher and C. W. Fletcher, 
president and vice-president respectively, of respondent and the 
officers who directed and controlled respondent’s livestock pro- 
curement operations and were in charge of and managed its over- 
all operations, or through other buyers under the direction and 
control of said R. J. Fletcher and C. W. Fletcher, while its current 
liabilities exceeded its current assets, without paying for such 
livestock at the time of purchase. 


4. Respondent, as of the date of the issuance of the Complaint, 
had failed to pay certain of the persons or firms the purchase price 
of the livestock purchased in some of the transactions described 
in Finding of Fact 3 above, or had paid such persons or firms 
only a portion of said purchase price. 


5. Respondent, on or about three specified dates, through R. J. 
Fletcher and C. W. Fletcher, president and vice president, re- 
spectively, of respondent and the officers who directed and con- 
trolled respondent’s livestock procurement operations and were 
in charge of and managed its overall operations, issued checks in 
payment for livestock purchased for slaughter purposes, in com- 
merce, which checks were returned by the Calhoun National Bank, 
Calhoun, Georgia, upon which they were drawn, because of in- 
sufficient funds. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4, and 5 
above, it is concluded that respondent has engaged in unfair 
practices in violation of section 202(a) of the Act (7 U.S.C. 
192(a)). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint, and complainant has recommended that such 
an order be issued, the order will be issued. 
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ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, shall cease and 
desist from: 

(a) Purchasing livestock in commerce while respondent’s cur- 
rent liabilities exceed its current assets unless respondent pays 
the full purchase price of the livestock at the time of purchase; 


(b) Issuing checks to pay for livestock purchased in commerce 
without having and maintaining on deposit in the bank upon 
which such checks are drawn sufficient funds to pay such checks; 


and 


(c) Failing to pay when due the full purchase price of livestock 
purchased in commerce. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 9380) 


In re ERVIN TEBELIUS. P&S Docket No. 3319. Decided October 
13, 1964. 


Insolvency—Shippers’ Proceeds—Rate Schedule—Accounts of Sale— 
Records—Cease and Desist—Consent 


Respondent is ordered to cease and desist from (1) engaging in business 
as a dealer or market agency while insolvent, (2) misusing shippers’ 
proceeds, (3) failing to follow rate schedule, and (4) issuing untrue 
or incomplete accounts of sale, and is ordered to keep records that fully 
disclose all transactions in his business under the act and to establish 
a separate account for shippers’ proceeds. 


Mr. Ronald D. Cipolla for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on June 19, 1964, by the Director, Packers and Stock- 
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yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondent’s financial 
condition does not meet the requirements of the act (7 U.S.C. 
204) and that respondent violated the act and the regulations 
promulgated thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations, in various respects. 


On September 28, 1964, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has filed a recommenda- 
tion stating that it is satisfied from an investigation of respond- 
ent’s present financial condition that respondent is solvent and 
recommending that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Harvey, North 
Dakota, is now, and was at all times material herein, registered 
with the Secretary of Agriculture as a dealer, to buy and sell 
livestock in commerce for his own account, and as a market 
agency, doing business as Harvey Livestock Auction, to sell live- 
stock in commerce on a commission basis. 


2. The Harvey Livestock Sales stockyard, hereinafter referred 
to as the stockyard, is now, and was at all times material herein, 
a posted stockyard subject to the provisions of the act. 


3. At all times during the period from on or about January 31, 
1964, to the date on which the complaint was filed, respondent’s 
current liabilities exceeded his current assets. As of March 28, 
1964, respondent’s current liabilities exceeded his current assets 
by approximately $9,182.35. 


4. Respondent, during the period from on or about January 31, 
1964, through on or about March 28, 1964, operated as a dealer 
and a market agency under the act, in commerce, while his cur- 
rent liabilities exceeded his current assets. 


5. Respondent, at the stockyard, during the period from on or 
about January 1, 1964, through on or about March 19, 1964, used 
funds received as proceeds from the sale of livestock consigned 


Sg Rn, 








seen, 


oO — ee 


— 





ERVIN TEBELIUS 1223 
Cite as 23 A.D. 1221 


to him for sale on a commission basis, for purposes of his own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing or impairing the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock. Respondent, during the period from on or about Janu- 
ary 1, 1964, through on or about February 18, 1964, deposited 
the proceeds from the sale of consigned livestock in his general 
account, designated as his “custodial account”, and during the 
period from on or about March 4, 1964, through on or about 
March 19, 1964, respondent deposited said proceeds in his ex- 
pense account and made transfers of a portion of said proceeds 
to a separate custodial account, maintained by respondent since 
on or about February 25, 1964. Respondent’s use of such proceeds 
resulted in a shortage of shippers’ proceeds in the approximate 
sums of $29,329.86 on January 31, 1964, $11,959.64 on February 
29, 1964, and $14,884.69 on March 28, 1964. 


6. Respondent, in the transactions referred to below and in 
similar transactions at divers other times during the period from 
on or about February 4, 1964, through on or about March 31, 
1964, in connection with the sale of livestock consigned for sale 
on a commission basis at the stockyard, failed to assess the proper 
and lawful selling commissions as prescribed by the tariff then 
on file with the Secretary of Agriculture and in effect at the time 
of such transactions. 


Commission 

Date No. of Assessed Correct 

1964 Consignor Head and Collected Commission 
February 4 Fern Galt 78 $143.70 $179.68 
February 11 John Bonnett 25 45.86 91.71 
February 11 Amos Brinkman 4 14.63 29.25 
February 11 Cliff Dablow 1 4.13 8.25 
February 11 Bob Hornbacher 6 10.17 20.34 
February 11 Abe Miller 7 20.03 40.06 
February 25 Albert Elliott 13 14.93 58.63 
March 3 Jerald Fraser 3 6.04 12.09 
March 3 Ivar Haugen 37 107.85 144.17 
March 10 Lawrence Benson 32 77.86 108.26 
March 10 Philip Spitzke 46 103.29 131.26 
March 17 Ray Norden 40 98.39 129.15 
March 17 Henry Zink 124 152.83 281.53 
March 17 Leo Zink 60 79.90 178.87 


March 31 Edwin Krieter 46 112.57 143.20 
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7. Respondent, during the period from on or about February 
4, 1964, through on or about March 31, 1964, in accounting to the 
consignors of livestock for the sale of their livestock on a com- 
mission basis, at the stockyard, regularly and consistently issued 
accounts of sales to said consignors which failed to give them a 
full accounting of the sales transactions, in that said accounts of 
sales failed to show the names of the purchasers of the livestock. 


8. Respondent, during the period from on or about January 1, 
1964, through on or about March 20, 1964, in connection with his 
market agency operations under the act, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions involved in his business. Respondent, during such 
period, failed to keep: (a) a cash receipts journal, (b) monthly 
bank reconciliations, (c) a daily record of the inventory of live- 
stock, and (d) accounts of sales which show the full name of 
the purchaser. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
act (7 U.S.C. 208, 213(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
act, supra, and sections 201.40 and 201.41 of the regulations (9 
CFR 201.40, 201.41). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 304, 305, and 306(f) 
of the act (7 U.S.C. 205, 206, 207(f) ) and sections 307 and 312 (a) 
of the act, supra. 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
act, supra, and section 201.43 of the regulations (9 CFR 201.43). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondent has wilfully violated section 401 of the act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a dealer or market agency under the act while his current 
liabilities exceed his current assets, (2) making such use of 
funds received as proceeds from the sale of livestock handled on 
a commission basis as would in any manner endanger or impair 
the prompt and faithful accounting thereof, and payment of such 
funds to the person entitled thereto; (3) charging, demanding or 
collecting a greater or less or different compensation for stock- 
yard services furnished by him at a posted stockyard than the 
rates and charges specified in the schedule of rates and charges 
filed with the Secretary of Agriculture and in effect at the time 
such rates or charges are collected or assessed; (4) issuing ac- 
counts of sales to consignors of livestock which fail to show the 
full, true, and correct names of the purchasers of such livestock. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including: (a) a cash receipts journal, 
(b) monthly bank reconciliations, (c) a daily record of the in- 
ventory of livestock, and (d) accounts of sales which show the 
full name of the purchaser. 


Respondent is ordered and directed to deposit the gross pro- 
ceeds received from the sale of livestock handled on a commission 
or agency basis in a separate bank account designated as “Cus- 
todial Account for Shippers’ Proceeds” or by similar designation. 
Such account shall be drawn on only for payment of the net pro- 
ceeds to the consignor or shipper, or such other person whom the 
respondent has knowledge is entitled thereto, and to obtain there- 
from the sums due respondent as compensation for his services, 
as set out in his tariff, and for such sums as are necessary to pay 
all legal charges against the consignment of livestock which re- 
spondent may, in his capacity as agent, be required to pay for and 
on behalf of the consignor or shipper. In all other respects, re- 
spondent shall maintain such account in conformity with the pro- 
visions of section 201.42 of the regulations. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 


the respondent. 
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(No. 9381) 


LEIGH R. MILLS v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3023. Decided October 15, 1964. 


Breach of Contract—Damages 


Damages, plus veterinary expenses, are awarded to complainant for re- 
spondent’s breach of contract in delivering calves that were sick and 
underweight. 


Complainant and respondent pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. This proceeding was instituted by an in- 
formal complaint filed on July 31, 1963. Complainant filed a 
formal complaint on September 6, 1963, in which he seeks repara- 
tion in the sum of $568.00, alleging that he ordered from respond- 
ent 25 calves which were to weigh approximately 300 pounds each; 
and that respondent delivered “weak and sickly” calves weighing 
less than 300 pounds, some of which died. 


A copy of the formal complaint and a copy of the investigative 
report, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon re- 
spondent on October 21, 1963. A copy of the investigative report 
was served upon complainant on October 19, 1963. 


On October 25, 1963, respondent filed a motion to dismiss the 
complaint and requested an oral hearing. Respondent’s motion to 
dismiss was properly denied by the presiding officer and respond- 
ent was given a further opportunity to file an answer to the com- 
plaint. On December 27, 1963, respondent filed an answer in 
which it alleges that the complaint fails to show that it was filed 
within the “statutory period’; denies that “Complainant saw 
advertisements such as he describes in the Complaint” and alleges 
that “Respondent always advertised sales by the head rather than 
by weight.” Respondent denies that complainant did not have 
an oportunity to inspect the calves before payment; that the calves 
were afflicted with any ailment other than shipping fever; and 
that the livestock “were lost within the warranty period.” 
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An oral hearing was held at Madison, Wisconsin, on March 
25, 1964. Gilbert A. Horn of the Office of the General Counsel, 
United States Department of Agriculture, was the presiding 
officer. Complainant appeared pro se and testified in his own 
behalf. Respondent did not enter an appearance. 


FINDINGS OF FACT 


1. Complainant, Leigh R. Mills, an individual whose address 
is R. R. #3, Pulaski, Wisconsin, was at all times material herein 
engaged in farming. 


2. Respondent, American Hereford Farms, Inc., Belle Vernon, 
Pennsylvania, was at all times material herein engaged in the 
business of a dealer, as defined in the Act. Since July 1, 1963, 
respondent has been registered under the Act with the Secretary 
of Agriculture as a dealer buying and selling livestock in com- 
merce for its own account. 


38. In April, 1963, complainant ordered 25 calves from respond- 
ent. A down payment of $250.00 was sent with the order. The 
order was placed in reliance on representations by respondent 
that the calves would be of good quality, ready for roughage, and 
would weigh approximately 300 pounds per head when shipped. 
The purchase price was $99.00 per head delivered at complainant’s 


farm. 


4. On June 7, 1963, respondent caused 25 calves to be trans- 
ported by truck from Tonganoxie, Kansas, to complainant’s farm 
at Pulaski, Wisconsin. Complainant was absent from the farm 
on the day the calves were delivered. Two of the calves were dead 
on arrival at complainant’s farm. The truck driver required the 
complainant’s wife to give him a certified check in the amount 
of $2,027.00, the balance owing on the purchase price of the 23 
surviving calves, before he would unload the animals. 


5. Several of the calves received by complainant were in a 
very weakened condition when delivered, and developed enteritis 
and complicating pulmonary inflammations soon after delivery. 
Three of such calves never regained their health and subsequently 
died. Such three calves were very immature and weighed close 
to 175 pounds per head upon delivery. They were not ready for 
roughage. Three of the other calves also weighed approximately 
175 pounds each upon delivery and were not ready for roughage. 


7. Complainant had the emaciated and diseased calves treated 
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by a veterinarian and expended $33.70 in connection with such 
treatment. 


8. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The filing, within 90 days of the accrual of a cause of action, 
of an informal complaint that adequately apprises a respondent 
of the claim being made against it, meets the 90 day time limit 
within which a reparation complaint may be filed under the Act 
(7 U.S.C. 210). Mowry v. Phifer, 21 A.D. 244 (1962). The com- 
plainant in this case filed such an informal complaint within the 
specified period. Therefore, it is concluded that the complaint 
was timely filed and consideration of the merits of the claim is 
proper. 

The evidence in this case establishes that complainant ordered 
25 calves which were to be of good quality, ready for roughage, 
and which were to weigh approximately 300 pounds per head; and 
that respondent delivered 23 calves, some of which were not as 
represented by it. The failure to deliver calves each of which 
conformed with the representations relied upon by complainant 
constituted an unjust practice in violation of the Act for which 
reparation may be awarded. Kroenke v. Orner, 21 A.D. 327 
(1962). 


The measure of complainant’s damages is the difference be- 
tween the market value, at the time and place of delivery, of 
calves as represented and of the calves delivered. In the absence 
of other evidence, the contract price is considered as the market 
value of animals as represented. The three calves which died 
were very small and immature. They were not ready for rough- 
age. They were received by complainant in such a weakened con- 
dition that they became ill soon after delivery and never regained 
their health. It is concluded that their value at the time of 
delivery was negligible; and, as to such calves, complainant is 
entitled to damages in the sum of $99.00 per head ($297.00). 


According to the contract of the parties, respondent was to 
deliver calves which were to weigh approximately 300 pounds 
when shipped. The calves delivered were shipped by respondent 
from Tonganoxie, Kansas, to Pulaski, Wisconsin. Accordingly, 
the calves should have weighed close to 280 pounds upon delivery. 
See, In-Transit Shrinkages of Cattle (Mimeograph Circular No. 
78, issued by Agricultural Experiment Station, University of 
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Wyoming in cooperation with the Agricultural Experiment Sta- 
tions of the Western States and the U. S. Department of Agri- 
culture, February 1957). Under the contract of the parties, the 
calves were valued at $99.00 per head or $35.33 per hundred- 
weight. Three of the calves which survived weighed 175 pounds 
upon delivery, a total of 315 pounds less than they should have 
weighed according to the contract. On the basis of such 315 
pound shortage at $35.33 per hundredweight, it is concluded that 
complainant was damaged in the sum of $111.29 in connection 
with such three surviving calves. Complainant should also be 
reimbursed by respondent for veterinary expenses ($33.70) in- 
curred in connection with the treatment of the calves delivered 
by respondent. 


On the basis of all of the foregoing, it is concluded that re- 
spondent should be ordered to pay reparation to complainant in 
the sum of $441.99. While complainant seeks reparation in a 
greater amount, the evidence of record does not afford a basis 
for a greater recovery. While damages need not be established 
with exactness, a reasonable basis for their computation must be 
afforded. Eastman Co. v. Southern Photo Co., 273 U.S. 359, 379 
(1927) ; Natural Bridge Packing Co. v. Ganey, 15 A.D. 818, 823 
(1956). 

It might be noted that in its answer respondent seeks to avoid 
liability to complainant on the basis of a “bill of sale” on which 
there were printed a disclaimer regarding express and implied 
warranties and a statement that the cattle were received by 
complainant in good health and satisfactory condition. However, 
respondent accepted complainant’s order and the purchase price 
of the calves without giving any indication that it would attempt 
to disclaim responsibility in connection with the representations 
relied upon by complainant. The “bill of sale’ was handed to 
complainant’s wife by the truck driver after the calves were 
delivered and complainant was absent from his farm at such 
time. The calves delivered were not received in good health and 
satisfactory condition. Under these circumstances, the provisions 
in the “bill of sale” will not be given effect. 


ORDER 


Respondent shall pay to complainant within 30 days from the 
date hereof, the sum of $441.99, with interest thereon at the rate 
of 5% per annum from July 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9382) 


WILLIAM D. PRYCE AND VIRGIL PRYCE, d/b/a PRYCE BROTHERS v. 
WAYNE LEHMANN AND PAN AMERICAN LIVESTOCK CORPORA- 
TION. P&S Docket No. 3358. Decided October 15, 1964. 


Complaint—Untimely Filed—Reparation Awarded—Default 


Where timely filed informal complaint did not identify respondent corpora- 
tion as a party therein, the untimely filed formal complaint against 
corporation is dismissed. Reparation awarded against the individual 
respondent by reason of default. 


Complainant and Pan American Livestock Corporation pro se. Miss Eva S. 
Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In an informal complaint filed January 
7, 1964, complainants, William D. Pryce and Virgil Pryce, part- 
ners doing business as Pryce Brothers, Route No. 1, Albany, 
Wisconsin, allege that they sold “$3,800 worth of cattle” to Wayne 
Lehmann, Watertown, Wisconsin; that they did not receive pay- 
ment for the animals; and that complainants were advised on 
January 3, 1964, that said individual is “working for a Chicago 
Cattle Co.” In a formal complaint filed on June 19, 1964, com- 
plainants name Wayne Lehmann, Watertown, Wisconsin, and Pan 
American Livestock Corporation, 39 South LaSalle Street, 
Chicago, Illinois, as respondents, and allege that on December 8, 
1963, respondent Lehmann agreed to buy 28 head of cattle from 
complainants for $3,800; that said respondent indicated to the 
complainants that most of the animals were purchased by him 
for interstate shipment; that said respondent received delivery 
of ten head on December 8, 1963, and of the remaining 18 head on 
December 17, 1963; that the agreement of the parties called for 
the payment of the full purchase price by Lehmann upon delivery 
of the 18 head; that complainants have not been paid any part 
of the agreed purchase price; and that complainants “understand 
Wayne Lehmann is a buyer or is employed by Pan American Live- 
stock Corporation.” 


A copy of the formal complaint was served upon each of the 
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respondents. At the time of service, respondents were notified 
in writing that, under the rules of practice, a failure to file an 
answer to a complaint is deemed an admission of the facts alleged 
therein and a waiver of oral hearing (9 CFR 202.41(c)). Not- 
withstanding such notice of the applicable provisions of the rules 
of practice, respondent Lehmann failed to file an answer. Re- 
spondent Pan American Livestock Corporation filed an answer 
denying liability to complainants and moved to dismiss the com- 
plaint as to it. 


In order to confer jurisdiction upon the Secretary of Agricul- 
ture to consider a claim for reparation, the complainant must file 
pursuant to § 309(a) of the Act, a written petition, within 90 
days after the cause of action accrues, which briefly states the 
facts and which may be served upon the respondent. Hygrade 
Food Products Corporation v. H. L. Sparks & Co., 18 A.D. 248 
(1959). While the tolling of the statute may be accomplished by 
the filing of an informal complaint (9 CFR 202.3 (a) (1)), never- 
theless, whether what is filed to toll the statute is called an “in- 
formal” or “formal” complaint, it still must meet the require- 
ments of § 309(a) of the Act, Spence v. Southwest Commission 
Company, 14 A.D, 456 (1955). 


In this proceeding, the formal complaint was filed by the com- 
plainants after the 90 day period had run. Accordingly, their 
claim may not be considered unless the informal complaint was 
timely filed and otherwise met the requirements of § 309(a) of 
the Act. The informal complaint was timely filed; however, the 
Pan American Livestock Corporation is not named as respondent 
therein. Complainants merely allege that respondent Wayne Leh- 
mann was “working for a Chicago Cattle Co.” and said “Cattle 
Co.” is not otherwise identified. Accordingly, it is concluded that 
the informal complaint did not meet all of the requirements of 
§ 309(a) and did not toll the running of the statute insofar as 
complainants’ alleged claim against respondent Pan American 
Livestock Corporation is concerned. The claim against said re- 
spondent, therefore, may not be considered. However, the require- 
ments of § 309(a) were met by the filing of the informal com- 
plaint insofar as the claim against respondent Lehmann is in- 
volved and a consideration of the merits of the claim against 
said respondent, is proper. 


Since Wayne Lehmann admitted the allegations in the formal 
complaint and waived oral hearing, no useful purpose would be 
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served by holding an oral hearing as requested by the complain- 
ants. In accordance with the rules of practice (9 CFR 202.41 (d)), 
an order will be issued without further procedure. 


Respondent Lehmann is an individual who at all times material 
herein was engaged in the business of a dealer, as defined in the 
Act. The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation of the 
Act by said respondent on the basis of which reparation may be 
awarded. Larson v. Hastings, 23 A.D. 538 (1964). Accordingly, 
within thirty days from the date of this order, said respondent 
shall pay to complainants, as reparation, the sum of $3,800.00, 
which we find to be the amount of damage to which complainants 
are entitled as a result of the violation found herein, with interest 
thereon at the rate of 5% per annum from January 1, 1964, until 
paid. The complaint is hereby dismissed as to respondent Pan 
American Livestock Corporation. 


Copies hereof shall be served upon the parties. 


(No. 9383) 


ROBERT WHEELESS v. ORVILLE LUDWIG. P&S Docket No. 3043. 
Decided October 15, 1964. 


Agent—Authority—Rejection 
Where complainant has not established that he was authorized to purchase 


for respondent’s account the animals that respondent rejected, the com- 
plaint is dismissed. 


Complainant pro se. Mr. Charles M. Nelson, of Genoa, Illinois, for respond- 
ent. Mr. Raymond W. Fullerton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on August 23, 1963, 
complainant seeks reparation in the sum of $2,674.49, alleging 
that respondent placed an order with him for approximately 150 
heifer calves weighing around 400 pounds each and 175 steer 
calves weighing around 425 pounds each; that complainant pur- 
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chased heifers weighing 413 pounds each and steers weighing 
458 pounds each and caused the animals to be shipped to respond- 
ent; but that respondent refused to accept them. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on September 30, 1963. A copy of the investigative report 
was served upon complainant on October 1, 1963. 


Respondent filed an answer alleging that he authorized com- 
plainant to purchase “heifers weighing 360 to 375 pounds” and 
steers “weighing 385 to 400 pounds”; that when complainant tele- 
phoned and advised him of the weights of the animals purchased, 
respondent informed complainant that he had not authorized the 
complainant to purchase cattle of such weights and that he would 
not accept the steers but would accept the heifers. 


Complainant requested that the proceeding be handled under 
the “shortened procedure” provided for in sections 202.17 and 
202.53 of the rules of practice (9 CFR 202.17 and 202.53). Re- 
spondent did not request an oral hearing and therefore was 
deemed to have consented to such procedure. Pursuant to the 
rules, complainant filed an opening statement; respondent filed an 
answering statement; and complainant filed a statement in reply. 
Respondent filed suggested findings of fact, conclusions and order. 


FINDINGS OF FACT 


1. Complainant, Robert Wheeless, an individual whose address 
is 417 North Washington Street, San Angelo, Texas, was at all 
times mentioned herein registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock in commerce, 


2. Respondent, Orville Ludwig, an individual doing business 
as Ludwig Cattle Company, Genoa, Illinois, was at all times men- 
tion herein registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


3. On July 27, 1963, complainant had three telephone conver- 
sations with respondent. During the course of such conversations, 
respondent authorized complainant to purchase for him 150 to 
160 heifers at $26.50 per hundredweight and 180 steers at $29.00 
per hundredweight. Respondent gave complainant specific in- 
structions as to the weight of the cattle desired by respondent. 
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The three telephone calls were placed by complainant at Lam- 
pasas, Texas, and received by respondent at Whitewater, Wis- 


consin. 


4. On July 31, 1963, at Lampasas, Texas, complainant pur- 
chased from Lampasas Auction, Inc., 162 heifers averaging 413 
pounds and 182 steers averaging 458 pounds. The cattle were 
loaded into railroad cars and consigned to respondent. Complain- 
ant purported to make such purchase as an agent for a disclosed 
principal, the respondent, and in purported payment gave Lam- 
pasas Auction, Inc., a draft in the amount of $42,408.73 drawn 
on respondent. The amount of the draft was based on the pur- 
chase price of the cattle, expenditures for feed and freight, and 
a commission advanced by Lampasas Auction, Inc., to com- 
plainant. 


5. On August 1 or 2, 1963, complainant telephoned respondent 
and advised the latter of the number and weights of the cattle 
which were already en route to Genoa, Illinois. Respondent told 
complainant that the cattle were too heavy, and that he would 
not accept them. The draft payable to Lampasas Auction, Inc., 
was not paid by respondent. 


6. On August 2, 1963, complainant caused the cattle in question 
to be rerouted to J. C. Holbert, Washington, Iowa. Mr. Holbert 
sold the cattle and paid the Lampasas Auction, Inc., the net pro- 
ceeds of sale, $39,734.24. On August 22, 1963, complainant gave 
Lampasas Auction, Inc., a note in the amount of $2,674.69, in 
purported payment of the balance owed to it in connection with 
the transaction. 


7. The complaint was filed within 90 days of the accrual of 
the alleged cause of action. 


CONCLUSIONS 


The complainant in this proceeding seeks reparation in con- 
nection with an allegedly unwarranted failure by respondent to 
accept and pay for some cattle purchased for him by complainant. 
It is complainant’s contention that respondent ordered heifers 
weighing approximately 400 pounds per head and steers weighing 
appoximately 425 pounds. The heifers and steers purchased by 
complainant averaged 413 and 458 pounds, respectively. Respond- 
ent asserts that his order called for heifers weighing up to 375 
pounds per head and steers weighing up to 400 pounds per head. 
The evidence regarding the weights specified by respondent is 
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conflicting and inconclusive. The complainant in a reparation 
proceeding has the burden of establishing his claim by a pre- 
ponderance of the evidence. Since complainant did not establish 
that he was authorized to purchase the animals which respondent 
rejected, it must be concluded that complainant failed to sustain 
his burden of proof and the complaint must be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9384) 


In re GEORGE UMPHLET. P&S Docket No. 3055. Decided October 
16, 1964. 


Clearor—Failure to Return “Margin Money”—Insolvency—Suspension 
of Registration—Consent 


Respondent clearor is ordered to cease and desist from failing to return 
to persons entitled thereto sums of money deposited with him by regis- 
tered dealers for use as “margin money” in financing said dealers’ live- 
stock transactions, and is suspended as a registrant under the act for 
a period of 30 days and thereafter until he is no longer insolvent. 


Mr. George A. Robertson for complainant. Mr. Maurice Pope, of St. Joseph, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture, charging respondent with being insolvent within the 
meaning of the Act (7 U.S.C. 204) and with violating certain 
provisions of the Act. Respondent filed an amended answer in 
which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
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the issuance of a specified order, with findings and conclusions 
for the purpose of this proceeding only based on all allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by the respondent be entered. 


FINDINGS OF FACT 


1. Respondent is registered with the Secretary of Agriculture 
as a market agency furnishing clearing services at the St. Joseph 
Stock Yards, South St. Joseph, Missouri, a posted stockyard sub- 
ject to the provisions of the Act, and as a dealer buying and sell- 
ing livestock for his own account in commerce, and at all times 
material herein respondent was so registered. 


2. Respondent’s current liabilities exceed his current assets. 
As of February 20, 1963, respondent’s current liabilities exceeded 
his current assets by approximately $12,331.95. 


3. Respondent, in connection with his operations as a market 
agency furnishing clearing services at the St. Joseph Stock Yards, 
South St. Joseph, Missouri, had on deposit sums of money which 
had been placed with respondent by the registered dealers listed 
in paragraph III of the Complaint for use as “margin money” in 
financing said dealer’s livestock transactions. Respondent, upon 
demand, failed and refused to remit said “margin money” to said 
dealers. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent is insolvent within the meaning of the 
Act (7 U.S.C. 204) and that respondent has wilfully violated 
sections 304 and 312(a) of the Act (7 U.S.C. 208, 213(a)). In- 
asmuch as the respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


1. Respondent shall cease and desist from failing or refusing, 
upon demand, to remit to the persons entitled thereto sums of 
money deposited with respondent by registered dealers for use 
as “margin money.” 


2. Respondent’s registration under the Act is suspended for a 
period of thirty (30) days and thereafter until such time as 
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respondent demonstrates that he is no longer in an insolvent 
financial condition. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued termin- 


ating the suspension. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 9385) 


In re MURRAY L. EDWARDS. P&S Docket No. 3136. Decided Octo- 
ber 22, 1964. 


False Weights—Suspension of Registration—Default 


Respondent is ordered to cease and desist from (1) causing livestock bought 
or sold in interstate commerce to be weighed at other than the true and 
correct weight, or knowingly engaging or participating in any arrange- 
ment or understanding for that purpose, and (2) causing false weight 
data to be entered in or made a part of the accounts and records of any 
person or firm subject to the act, and is suspended as a registrant under 
the act for a period of four years. 

Mr. Donald E. Graham for complainant. Mr. Benj. M. Holstein, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed June 4, 1964, to which respondent did not file exceptions, are 
adopted as the final decision and order in this proceeding except 
that the column entitled “Brand” contained in the table on pages 
6, 7 and 8 thereof is hereby deleted therefrom. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the Act, instituted by a complaint filed March 26, 1964, by 
the Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The 
respondent is registered under the Act as a dealer to buy and sell 
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livestock in commerce for his own account. He is charged with 
causing cattle to be weighed at false and incorrect weights at 
certain posted stockyards under an arrangement or agreement 
for that purpose with other persons; making or receiving pay- 
ment on the basis of such false weights; causing market agencies 
to remit to consignors or collect from purchasers on the basis of 
such false weights; and causing incorrect entries to be made in 
the accounts and records of the stockyard owners and market 
agencies involved, in violation of sections 312(a) and 402 of the 
Act (7 U.S.C. 218(a), 222). 


A copy of the complaint and a copy of the rules of practice 
were served on the respondent on March 30, 1964, and at the 
same time he was notified in writing that an answer to the com- 

_plaint should be filed within twenty days of its receipt and that, 
in accordance with the rules, failure to answer would constitute 
an admission of the facts alleged and failure to request a hearing 
would constitute a waiver of hearing. 


Respondent has not filed an answer nor has he requested a 
hearing. Complainant’s counsel recommends that the respondent 
be found to have violated the act as charged, and that an order 
be issued requiring respondent to cease and desist from the prac- 
tices in question and suspending his registration under the Act 
for a period of five years. 


The matter was referred to Benj. M. Holstein, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, for the preparation of a report without further 
investigation or hearing (7 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) The Clovis Cattle Commission Company stockyard, 
Clovis, New Mexico, hereinafter referred to as the Clovis market, 
is now, and was at all times referred to herein, a posted stockyard 
subject to the provisions of the Act. The Clovis Cattle Commission 
Company is now, and was at all times referred to herein, register- 
ed with the Secretary of Agriculture as a market agency to buy 
and sell livestock in commerce on a commission basis, and said 
company at all such times owned and operated the Clovis market. 


1. (b) The Tate Brothers Livestock Auction Company stock- 
yard, Lamesa, Texas, hereinafter referred to as the Tate Brothers 
market, is now, and was at all times referred to herein, a posted 
stockyard subject to the provisions of the Act. The Tate Broth- 
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ers Livestock Auction Company is now, and was at all times re- 
ferred to herein, registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce on a commission 
basis, and said company at all such times owned and operated the 
Tate Brothers market. 


1. (c) The Ranchers and Farmers Livestock Auction Co. stock- 
yard, Clovis, New Mexico, hereinafter referred to as the Ranchers 
and Farmers market, is now, and was at all times referred to 
herein, a posted stockyard subject to the provisions of the Act. 
The Ranchers and Farmers Livestock Auction Co. is now, and 
was at all times referred to herein, registered with the Secretary 
of Agriculture as a market agency to sell livestock in commerce 
on a commission basis, and said company at all such times owned 
and operated the Ranchers and Farmers market. 


2. Respondent, Murray L. Edwards, whose address is 1304 
Huntington Way, Clovis, New Mexico, is now, and was at all 
times material herein, a dealer within the meaning of the Act, 
registered with the Secretary of Agriculture to buy and sell live- 
stock in commerce for his own account. 


3. Respondent, in the transactions set forth in the tabulation 
below, and in divers similar transactions during the period May 
1963 through February 26, 1964, pursuant to an arrangement, 
agreement or understanding with Clifford R. Stewart, an un- 
registered dealer, and certain other persons, engaged in an unfair 
and deceptive practice or scheme to cause cattle to be weighed 
at false and incorrect weights. More specifically: 


(a) On January 30, 1964, at the Clovis market, and on Feb- 
ruary 12, 1964, at the Ranchers and Farmers market, respondent 
caused cattle which respondent had purchased from various con- 
signors to be weighed at less than the true and correct weight 
of the cattle; paid the market agencies at such markets on the 
basis of the false and incorrect weights; caused such market 
agencies to remit to the consignors of the cattle on the basis of 
the false and incorrect weights; and caused entries to be made 
in the accounts and records of said market agencies showing 
such false and incorrect weights for said cattle. 


(b) On January 30, 1964 and February 13, 1964, at the Clovis 
market, and on January 31, 1964, at the Ranchers and Farmers 
market, and on February 24, 1964, at the Tate Brothers market, 
respondent caused cattle which respondent had sold to various 
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persons to be weighed at more than the true and correct weight 
of the cattle; collected payment from the market agencies at 
such markets on the basis of such false and incorrect weights; 
caused such market agencies to collect from the purchasers of 
the cattle on the basis of such false and incorrect weights; and 
caused entries to be made in the accounts and records of said 
market agencies showing such false and incorrect weights for 
the said cattle. 


PURCHASES SALES 
CLOVIS CATTLE COM- DESCRIPTION RANCHERS AND FARMERS 
MISSION Co., INC. OF CATTLE LIVESTOCK AUCTION Co. 
Apparent 

Date of Purchase No. of Date of Sale Weight 
Purchase Weight Head Sale Purchaser Weight Gain 
1-30-64 410 1 w/f str 1-31-64 41 Lebries 475 65 

- 305 1 w/f str 41 Lebries 420 115 

“Z 505 1w/fh a 5-S 565 60 

e 395 1 blk str 7m Richmond 480 85 
RANCHERS AND F'ARMERS 
LIVESTOCK AUCTION Co. CLOVIS CATTLE COMMISSION Co., INC. 
2-12-64 1,320 1 w/f bull 2-13-64 43 1,370 50 

ig 520 1 blue rn str 2 30 Jennings 650 130 

ug 330 1 brw. w/f hfr ” Dick 4 420 90 

” 335 1 Red str 2 87 McCarty 425 90 
1-29-64 290 1 blk w/f hfr 1-30-64 Pardue-2 360 70 

e 425 1 blk w/f str me McCarty-2 915 55 

” 860 1 red str = P;.1Ds 470 45 

415 1 w/f hfr ” Jack-1 445 30 

- 710 1 blk w/f cow au 59 800 90 

2 255 1 blk hfr ” Erby-4 Co. 335 80 

re 380 1 blk w/f hfr ” P. 0; 415 35 

_ 375 1 w/f str a 33 Lebries 455 80 

“i 550 1 w/f str ” Earl 585 35 
2-19-64 12,340 27 Cattle 

ss 7,240 | 
2-21-64 4,440 0 

? 2,505 Ge 

" 3,610 GS, 

o 5,500 a 


CLOVIS CATTLE 
COMMISSION Co., INc. 


2-20-64 15,670 30 Cattle 
a 7,760 16 
a 7,405 15>” -1GHL0.) 


TOTAL 66,470 1388Cattle 2-24 Various 70,990 4,520 
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CONCLUSIONS 


The practices described in the findings, which respondent has 
admitted by his failure to file an answer (17 CFR 202.9), in- 
volved fraud and deceit. By causing inflation of weights on sales 
and deflation on purchases, respondent received more than he 
was entitled to when selling livestock and paid less than he owed 
when buying, to the injury of the opposite party in each case. 
The practice is unfair and deceptive and constitutes a willful 
violation of section 312(a) of the Act (7 U.S.C. 213(a)). It also 
resulted necessarily in the making of false entries in the books 
and records of the stockyard companies and market agencies 
through whom the transactions were routed, in willful violation 
of section 10 of the Federal Trade Commission Act, which is 
incorporated in the Packers and Stockyards Act by section 402 
thereof (7 U.S.C. 222). Such violations are extremely serious 
and flagrant. See In re Herrell Brothers, 16 A.V. 5, 7; In re 
Kennett-Murray Company and C. J. Renard, 16 A.D. 8, 11; In re 
L. H. McMurray et al., 15 A.D. 1204, 1206. 


Complainant has recommended that respondent be ordered to 
cease and desist from such practices, and that his registration 
under the Act be suspended for a period of five years. In the 
cases last cited, suspensions of registration for periods of four, 
five, and three years, respectively, were ordered. The instant 
proceeding is not substantially different. It is concluded that the 
recommended cease and desist order should be issued and that 
the respondent’s registration should be suspended for a period 


of four years. 
ORDER 


Respondent shall cease and desist from: 


1. Causing livestock bought or sold in interstate commerce 
to be weighed at other than its true and correct weight, or 
knowingly engaging or participating in any arrangement, 
agreement or understanding for that purpose; 


2. Causing false weight data to be entered in or made a 
part of the accounts and records of any stockyard company, 
market agency, or other person or firm subject to the Pack- 


ers and Stockyards Act. 


Respondent’s registration under the Act is suspended for a 
period of four years from the effective date of this order. 
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This order shall become effective on the sixth day after service. 


Copies shall be served on the parties. 


(No. 9386) 


In re THE DENVER UNION STOCK YARD COMPANY. P&S Docket 
No. 450. Decided October 23, 1964. 


Modification of Rates and Charges 


Respondent is authorized to make the requested modifications in its current 
schedule of rates and charges. 


Mr. J. Robert Franks for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on December 26, 1963 (22 
A.D. 1351), which as modified by an order issued on August 27, 
1964, authorizes assessment of the current temporary schedule 
of rates and charges to and including December 31, 1965, unless 
changed by further order before the latter date. By a petition 
filed on October 5, 1964, the respondent requested that the current 
temporary schedule of rates and charges be modified by decreasing 
the rates for cattle, calves and bulls in Section 3 of the tariff, 
“Direct Delivery to Packers.” 


Prior to the issuance of the orders of December 26, 1963, and 
August 27, 1964, authorizing increases in the rates and charges, 
notices of the petitions therefor were published in the Federal 
Register, and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matter, no inter- 
ested person notified the Hearing Clerk of a desire to be heard. 
Inasmuch as the present petition does not involve an increase of 
rates and charges lawfully prescribed by the Secretary or any 
rates and charges for services not heretofore covered by order, 
it is found that further notice and public procedure on this order 


are unnecessary. 
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The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 


petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of December 26, 1963, as modified by the order of August 
27, 1964, is further modified as specified in the petition. The 
Packers and Stockyards Act provides that orders of this nature 
shall not become effective in less than five days after their date. 
Undue delay in making this order effective may adversely affect 
the marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 9387) 


In re Roy MEYER, d/b/a RoY MEYER AND SONS. P&S Docket No. 
3337. Decided October 15, 1964. 


Insolvency—Failure to Pay When Due—Records—Suspension of 
Registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due, for 
livestock purchased in commerce, is ordered to keep records that fully 
disclose all transactions involved in his business under the act, and is 
suspended as a registrant until he is no longer insolvent. However, 
such suspension shall be held in abeyance so long as he does not engage 
in business as a market agency or dealer under the act. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act 1921, as amended and supplemented (7 U.S.C 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on July 28, 1964, by the Director, Packers and Stockyards Di- 
vision, Agricultural Marketing Service, United States Department 
of Agriculture, charging that respondent’s financial condition 
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does not meet the requirements of the Act and that respondent 
has violated the Act. 

Respondent filed an amended answer on September 24, 1964, 
in which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent Roy Meyer, d/b/a Roy Meyer and Sons, is an 
individual residing at 1215 Pollack Avenue, Mexico, Missouri. 
Respondent was at all times material herein engaged in the busi- 
ness of a market agency, buying livestock in commerce on a com- 
mission basis, and was at all times material herein so registered 
with the Secretary of Agriculture. Respondent was at all times 
material herein engaged in the business of a dealer, buying and 
selling livestock in commerce for his own account, and was at 
all times material herein so registered with the Secretary of 
Agriculture. 

2. The Hannibal Sales Co., Inc. stockyard, Hannibal, Missouri, 
and the Pittsfield Community Sale stockyard, Pittsfield, Illinois, 
hereinafter called the stockyards, are now and were at all times 
material herein posted stockyards subject to the provisions of 
the Act. 

3. Respondent’s current liabilities exceed his current assets. 
As of June 29, 1964, respondent’s current liabilities exceeded his 
current assets by approximately $14,842.51. 

4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and failed 
to pay, when due, the purchase price of such livestock. 


Date No. of Purchased Purchase 
1964 Head From Price 
May 12 TT Pittsfield Community Sale $2,997.02 
Pittsfield, Illinois 
May 16 4 ” 93.86 
May 16 1 “4 21.20 
May 19 74 e 2,481.65 
May 23 146 e 5,004.02 
May 26 159 i 5,164.76 
May 26 12 ir 444.32 
June 8 128 Hannibal Sales Co., Inc. 4,213.20 


Hannibal, Missouri 
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5. During the period from February 28, 1964, through June 
29, 1964, respondent failed to keep such accounts, records and 
memoranda as fully and correctly disclosed all transactions in- 
volved in his business as a dealer under the Act, in that respond- 
ent failed to maintain a general ledger, cash receipts and dis- 
bursements journals, an accounts payable ledger, a record of all 
checks written and monthly bank account reconciliations, includ- 
ing a list of outstanding checks. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated sections 312(a) and 401 
of the Act (7 U.S.C. 213(a), 221). Complainant has recom- 
mended that the order consented to by respondent be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the purchase price of livestock purchased in commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer under the Act, including cash receipts 
and disbursements journals, a general ledger, an accounts pay- 
able ledger, a record of all checks written, and monthly bank 
account reconciliations, including a list of outstanding checks. 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent. When 
respondent demonstrates that he is no longer insolvent, a sup- 
plemental order will be issued in this proceeding terminating this 
suspension. However, the suspension of respondent shall be held 
in abeyance and not become effective so long as respondent does 
not engage in the business of buying or selling livestock in com- 
merce as a market agency or a dealer under the Act. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 9388) 


In re FRED STROHECKER. P&S Docket No. 3365. Decided October 
28, 1964. 


Insolvency—Checks—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from operating as a dealer while 
insolvent, failing to pay when due for purchased livestock and issuing 
insufficient funds checks, is ordered to keep records that fully disclose 
all transactions in his business under the act, and is suspended as a 
registrant for 30 days and thereafter until he is no longer insolvent. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on September 8, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the Act 
and that respondent has violated the Act. 


Respondent filed an answer on October 5, 1964, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, Fred Strohecker, is an individual residing at 
Herndon, Pennsylvania. Respondent was at all times material 
herein engaged in the business of buying and selling in commerce 
livestock on his own account and was at all times material herein 
registered with the Secretary of Agriculture as a dealer under 
the Act. 
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2. The Carlisle Livestock Market, Inc. stockyard, Carlisle, 
Pennsylvania, the Greencastle Livestock Market, Inc. stockyard, 
Greencastle, Pennsylvania, the Silver Spring Livestock Market, 
Inc. stockyard, Mechanicsburg, Pennsylvania, the York Livestock 
Market, Inc. stockyard, York, Pennsylvania, the Lebanon Valley 
Live Stock Market, Inc. stockyard, Fredericksburg, Pennsylvania, 
the Troy Sales Co-op stockyard, Troy, Pennsylvania, the Knox- 
ville Sales Company, Inc. stockyard, Knoxville, Pennsylvania, 
the Morrisons Cove Livestock Market, Inc. stockyard, Martins- 
burg, Pennsylvania, the Belleville Livestock Market, Inc. stock- 
yard, Belleville, Pennsylvania, and the Showalters Livestock Ex- 
change stockyard, Duncansville, Pennsylvania, hereinafter some- 
times called the stockyards, were at all times material herein, 
posted stockyards subject to the provisions of the Act. 


3. Respondent’s current liabilities exceed his current assets. 
As of March 20, 1964, respondent’s current liabilities exceeded 
his current assets by approximately $40,140.43. As of May 15, 
1964, respondent’s current liabilities exceeded his current assets 
by approximately $24,357.26. 


4. Respondent, during the period from March 20, 1964 to May 
14, 1964, operated as a dealer under the Act, buying and selling 
in commerce livestock on his own account, notwithstanding that 
during such period his current liabilities exceeded his current 
assets. 

5. Respondent, on or about the dates and in the transactions 


set forth below, purchased livestock at the stockyards and failed 
to pay, when due, the full purchase price of such livestock. 


Date No. of Purchased Purchase 

1964 Head from Price 
January 30 27 Silver Spring Livestock Market, Inc. $3,986.48 
January 31 17 Carlisle Livestock Market, Inc. 2,608.47 
February 4 11 Knoxville Sales Company, Inc. 1,557.53 
February 7 16 Carlisle Livestock Market, Inc. 2,229.94 
February 10 26 Greencastle Livestock Market, Inc. 3,546.86 
February 10 4 Morrisons Cove Livestock Market, Inc. 591.87 
February 11 30 Lebanon Valley Live Stock Market, Inc. 5,396.60 
February 12 12 York Livestock Market, Inc. 2,202.50 
February 14 10 Carlisle Livestock Market, Inc. 1,515.32 
February 17 3, Greencastle Livestock Market, Inc. 359.10 
February 26 7 York Livestock Market, Inc. 885.60 
February 27 24 Silver Spring Livestock Market, Inc. 3,551.98 
March 4 21 Troy Sales Co-op 3,062.44 


March 18 12 Troy Sales Co-op 1,774.38 
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6. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and in pur- 
ported payment of the purchase price thereof, issued checks 
which were returned by the bank upon which they were drawn 
because of insufficient funds. 


Date No. of 

1964 Head Payee Amount 
January 31 £7 Carlisle Livestock Mkt. $2,608.47 
February 14 10 Carlisle Livestock Mt. 1,515.32 
February 15 26 Greencastle Livestock Mkt. 3,566.86 
February 20 3 Greencastle Livestock Mkt. 359.10 
February 26 12 York Livestock Mkt. 2,214.50 
February 27 24 Silver Springs Livestock Mkt. 3,551.98 
March 19 21 Troy Sales Co. 3,062.44 


7. Respondent, during the period from March 20, 1964 through 
May 15, 1964, failed to keep such accounts, records and memor- 
anda as fully and correctly disclosed all transactions involved in 
his business as a dealer under the Act, in that respondent failed 
to maintain (a) a general ledger showing assets, liabilities, in- 
come, expenses and net worth, (b) a purchase and sales journal, 
and (c) monthly reconciliations of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein. 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Findings of Fact 4, 5, 6 and 
7 herein, respondent has wilfully violated sections 312(a) and 
401 of the Act (7 U.S.C. 213(a), 221). Complainant has recom- 
mended that the order consented to by respondent be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
livestock dealer in commerce while in an insolvent financial con- 
dition; (2) failing to pay, when due, the full purchase price of 
livestock purchased in commerce; (3) issuing checks in payment 
for livestock purchased in commerce without having and main- 
taining sufficient funds on deposit in the bank upon which they 
are drawn to pay such checks. 
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Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer under the Act, including (a) a general 
ledger showing assets, liabilities, income, expenses and net worth; 
(b) a purchase and sales journal; and (c) monthly reconciliations 
of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after 
the 30-day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 9389) 


WALDO LEWIs v. HENRY J. GONROWSKI. P&S Docket No. 3304. 
Decided October 29, 1964. 


Commissions—Agreement as to Amount—Failure to Pay 


Where agreement to pay commission of $1 per head was not conditioned 
upon respondent being able to buy heifers at a certain price as alleged, 
respondent is liable for the commissions at $1 per head. 


Complainant pro se. Conmy & Conmy, of Bismarck, North Dakota, for re- 
spondent. Mr. George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was instituted by an in- 
formal complaint filed on November 4, 1963, and a formal com- 
plaint filed on January 30, 1964, in which complainant seeks an 
award of reparation in the amount of $900.00, alleged to be the 
amount of commission respondent agreed to pay complainant in 
connection with respondent’s purchase of 900 head of heifers 
from Harold L. Shaw & Sons, Devils Tower, Wyoming. 
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Copies of the formal complaint and the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondent on April 22, 1964. A copy 
of the investigative report was served upon complainant on April 
20, 1964. 


Respondent filed an answer on April 30, 1964, admitting he was 
contacted by complainant concerning the purchase of 900 head 
of heifers, but alleging further that the oral agreement to pay 
complainant a commission at $1.00 per head was conditioned 
upon respondent being able to make the purchase for $22.50 per 
hundredweight, that the owner of the heifers refused to sell for 
less than $23.00, and that respondent therefore is not indebted 
to complainant. Respondent requested an oral hearing. 


An oral hearing was held on July 22, 1964, at Bismarck, North 
Dakota. George R. Springborg, Office of the General Counsel, 
United States Department of Agriculture, was presiding officer. 
Complainant appeared pro se and testified in his own behalf. 
Respondent was represented at the hearing by counsel, Patrick 
A. Conmy, Attorney at Law, Bismarck, North Dakota, and testi- 
fied in his own behalf. 


FINDINGS OF FACT 


1. Complainant, Waldo Lewis, is an individual whose address 
is Route 1, Miles City, Montana. At all times material herein, 
complainant was registered with the Secretary of Agriculture as 
a market agency to buy livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce for 
his own account. 


2. Respondent, Henry J. Gonrowski, is an individual whose 
address is Minot, North Dakota. At all times material herein, 
respondent was registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce for his own account. 


3. In August, 1963, complainant advised respondent that 
Harold L. Shaw & Sons, Devils Tower, Wyoming, was offering for 
sale approximately 900 heifers. Respondent orally agreed that 
he would pay complainant a commission of $1.00 per head if re- 
spondent bought the heifers. 


4. On or about September 16, 1963, respondent purchased, from 
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Harold L. Shaw & Sons, 900 head of heifers. Respondent paid 
the seller $23.00 per hundredweight, a total of $117,837.00, and 
took delivery of the animals at Belle Fourche, South Dakota. 
Some of the animals were purchased for shipment to Minnesota 
and the remainder for shipment to Iowa. 


5. Respondent has failed to pay to complainant the $900.00 
commission or any other amount. 


6. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The main question presented for decision is whether the oral 
agreement to pay complainant a commission of $1.00 per head 
was in fact conditioned on respondent being able to purchase the 
900 heifers for $22.50 per hundredweight. Respondent’s own 
testimony at the oral hearing is dispositive of this question. 


On direct examination, respondent in effect abandoned his 
contention that complainant’s right to be paid the commission was 
conditioned upon respondent being able to purchase the heifers 
at a certain price. He explained that at the time the agreement 
was made “we didn’t mention any price, because I hadn’t seen 
the cattle or didn’t know what kind they were.” He further 
testified: “I told him, Mr. Lewis, if I could buy the cattle right 
I would pay him a dollar a head.” However, respondent admitted 
that he did not specify what he meant by the phrase “buy the 
cattle right.” It might be noted that respondent also testified 
that in January of 1964 during the course of a conversation with 
complainant: “I said I didn’t have that kind of money to give 
the commission, but I would try and get the commission.” Re- 
spondent “did agree with Mr. Lewis that he had some commission 
coming on that, I did say that.” 


On the basis of the record, it is concluded that the agreement 
according to which respondent was to pay complainant a com- 
mission of $1.00 per head in connection with the heifers offered 
for sale by Harold L. Shaw & Sons, was not conditioned upon 
respondent being able to buy them for $22.50 per hundredweight; 
and respondent’s failure to pay complainant such commission 
was an unjust practice in violation of the Act. Farris v. Wer- 
theimer, 22 A.D. 467 (1963). Respondent should therefore be 
ordered to pay reparation to complainant in the amount of the 
agreed upon commission, a total of $900.00. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant the sum of $900.00, plus interest thereon at the 
rate of 5 percent per annum from October 1, 1963, until paid. 


Copies hereof shal! be served upon the parties. 


Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 9390) 


GLASGOW LIVESTOCK SALES Co. v. LADDIE HOUDEK & SONS. P&S 
Docket No. 3341. Dismissed October 29, 1964. 


(No. 9391) 


KRASNER’S GROVE LAWN POULTRY FARM v. BARKER DIRECT POUL- 
TRY. P&S Docket No. 3295. Dismissed October 29, 1964. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 9392) 


GOLDINGER BRos., INC. v. CLAYPOOL SALES, INC. P&S Docket No. 
3300. Order issued October 29, 1964. 


(No. 9393) 


MISSOULA LIVESTOCK AUCTION COMPANY v. ROBERT NORDTOME, 
d/b/a SILVER BUCKLE LIVESTOCK. P&S Docket No. 2959. Order 
issued October 30, 1964. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 


(No. 9394) 


In re W. I. BOWMAN, d/b/a CAPITAL STOCK YARDS, CAMDEN 


STock YARDS, AND TRI-COUNTY STOCK YARDS. P&S Docket 
No. 2856. Issued October 23, 1964. 
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(No. 9395) 


CECIL J. BAXTER v. JAMES A. NETTLES. PACA Docket No. 9277. 
Decided October 5, 1964. 


Acceptance—Liability—Adjusted Purchase Price 


Where parties failed to prove agreement to pay adjusted price of apples 
was conditional, respondent is liable for balance due on adjusted pur- 


chase price. 

Johnson & Phelan, of Fort Madison, Iowa, for complainant. Mr. W. M. 
Herndon, of North Little Rock, Arkansas, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on October 4, 1963, complainant seeks 
reparation against respondent in the amount of $694.05, which 
is alleged to be the balance of the purchase price of a truckload 
of apples that was sold and delivered to respondent in October 
1962. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on November 
13, 1968. A copy of the report of investigation was served upon 
complainant’s counsel on November 8, 1963. Respondent filed an 
answer to the complaint on December 2, 1963, denying liability 
and alleging that complainant failed to deliver apples meeting 
contract requirements. 


Since the amount involved in this proceeding does not exceed 
$1,500, the issues were submitted in accordance with the short- 
ened method of procedure provided in Section 47.20 of the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement. Respondent did not file an 
answering statement or a brief. A letter from complainant’s 
counsel, dated February 17, 1964, was accepted as complainant’s 
brief in the case. 


FINDINGS OF FACT 


1. Complainant is an individual, Cecil J. Baxter, whose address 
is Bluff Road, Fort Madison, Iowa. 
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2. Respondent is an individual, James A. Nettles, whose ad- 
dress is 17 Talmadge Drive, Little Rock, Arkansas. At the time 
of the transaction involved in this proceeding, respondent was 
licensed under the Act. 


3. On or about October 6, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of No. 2 grade apples consisting of 451 bushels of 
Turley-Winesaps, 35 bushels Grimes Golden, 67 bushels Golden 
Delicious, and 150 bushels Red Delicious, or 703 bushels of apples, 
at $1.25 bushel, plus 85 used crates at 18¢ per crate, for a total 
invoice price of $894.05, f.o.b. shipping point. 


4. On October 6, 1962, complainant loaded on respondent’s 
truck at complainant’s place of business at Fort Madison, Iowa, 
703 bushels of apples in accordance with the contract, which were 
shipped to respondent at Little Rock, Arkansas. 


5. Respondent accepted the truckload of apples, and there- 
after the parties entered into a compromise agreement, reducing 
the total price of the apples from $894.05 to $788.60, or a reduc- 
tion of $105.45. Respondent has made a $200 payment on ac- 
count, leaving a balance due complianant of $588.60. 


6. An informal complaint was filed April 25, 1963, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent alleges that the 451 bushels of Turley-Winesaps 
and the 35 bushels of Grimes Golden apples shipped pursuant to 
the contract involved in this proceeding were not No. 2 grade, 
but that these apples were either rotten or were below the cider 
apple grade. Respondent further alleges in his answer that the 
apples were not properly loaded on the truck and were deterior- 
ated upon arrival; that respondent called complainant by long 
distance telephone within two days after receipt of the apples 
and complained emphatically about the condition of the apples; 
and that respondent agreed to pay complainant a compromise sum 
of $788.60 during said telephone conversation, which agreement 
respondent contends was “conditioned upon his being able to 
continue to dispose of such apples in the same time, terms and 
manner as had been true prior to the date of such compromise.” 
Respondent has submitted no evidence other than his verified 
answer to the complaint. 
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Complainant, on the other hand, submitted an opening state- 
ment consisting of an affidavit by complainant and an affidavit 
by Nicholas K. Johnson, an employee of complainant. Johnson 
stated in his affidavit that he was present and assisted in the 
loading of the apples sold by complainant to respondent; that he 
knows of his own knowledge they were a good grade of No. 2 
apples; that there were no rotten or over-ripe apples contained 
in the load; and that they were not so loaded in the truck as to 
cause any more than ordinary damage in shipment. 


Complainant states in his affidavit that he personally super- 
vised the loading of the apples and knows they were No. 2 grade 
and in good condition, and that none was rotten and none was 
cider grade apples. Complainant further states that at the time 
respondent ordered the apples, he suggested that complainant 
dump all the apples together in the truck, but complainant sug- 
gested separating the varieties with bushel crates, for which 
complainant made a charge of 18¢ each, and that the varieties 
were thus separated so there would be less bruising of the apples. 
Complainant states also in his affidavit that respondent did not 
call him within two days and complain about the condition of 
the apples, as respondent contends he did. Complainant states 
that the only calls made with respect to the apples were those 
made by complainant to respondent, the first of which occurred 
about two weeks after delivery of the apples in question, when 
complainant telephoned to ask respondent whether he could use 
more apples. Complainant says no complaint was made at that 
time concerning the apples. Attached to complainant’s affidavit, 
as Exhibit C, is a letter dated November 1, 1962, addressed to 
complainant and signed by respondent, the first sentence of which 
is as follows: “I want to explain how my apple deal came out 
and see if we can arrive at a satisfactory settlement.” After a 
discussion of the costs, the prices of the apples were being sold 
for, the difficulty in disposing of some of them, and the deterior- 
ated condition of the Winesap apples, respondent told complainant 
in the November 1 letter to, “Please let me know if we can make 
some adjustments on this load.” This letter of November 1, 1962, 
is the first documentary evidence of a complaint or indication to 
complainant by respondent that the apples were not satisfactory 
and that respondent wanted an adjustment in the purchase price. 


Both parties agree that a compromise was negotiated, reducing 
the original purchase price to $788.60. Complainant contends 
that he agreed to the compromise only upon condition that he 
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would receive immediate cash payment of $788.60. Respondent 
states that the compromise was conditioned upon his being able 
to continue to dispose of the apples on the same basis as previous 
sales he had made. Since the parties are agreed only that there 
was a compromise in the purchase price amounting to a reduc- 
tion of $105.45, and their statements are contrary as to the con- 
ditions of the compromise, we must look to other evidence. Al- 
though claiming that he agreed to the reduction only if respond- 
ent paid the adjusted price in cash immediately, complainant has 
attached to his opening statement, as Exhibit E, a copy of an 
invoice dated November 24, 1962, which shows receipts of a 
cashiers check from respondent in the amount of $200, which 
was deducted from the $788.60. Complainant has added a nota- 
tion at the bottom of the invoice as follows: “Bal. due May 4, 
1963, $588.60.” Furthermore, on May 7, 1963, complainant’s 
attorneys wrote the Department stating the balance due from 
respondent was $588.60. Complainant’s acceptance of a cashiers 
check for $200 from respondent, the notation showing a balance 
of $588.60 due May 4, 1963, and the letter from complainant’s 
attorneys referred to are in direct conflict with complainant’s 
claim that he granted the reduction only to obtain immediate cash 
payment of the full adjusted amount. Respondent has submitted 
no documentary evidence in support of his statement that he 
agreed to pay the adjusted price of the apples only if he contin- 
ued to be able to sell the apples as he had been selling them. 


On the basis of the evidence before us, and to summarize, we 
conclude that respondent accepted the apples, that the parties 
subsequently agreed to an adjusted total purchase price of 
$788.60, that respondent has paid $200 of this amount, and that 
there is still due complainant from respondent a balance of 
$588.60. The failure of respondent to pay the full adjusted pur- 
chase price of the apples was and is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $588.60, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $588.60, with interest thereon 
at the rate of 5 percent per annum from November 1, 1962, until 
paid. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 9396) 


J. H. Stepp & Sons, INc. v. HARRY WALDMAN. PACA Docket 
No. 8995. Decided October 5, 1964. 


Rejection—With Reasonable Cause—Express Warranty 


Where complainant expressly warranted that apples would be in good con- 
dition on arrival in f.o.b. transaction and Federal inspection showed 
they were not, respondent’s rejection was with reasonable cause and 
the complaint is dismissed. 

Tatum and Wilner, of Miami, Florida, for complainant. Pallot, Silver, 
Pallot & Stern, of Miami, Florida, for respondent. Mr. H. Grady 
Simmons, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 5, 1962. The formal 
complaint was filed February 28, 1963. Complainant seeks to 
recover from respondent the sum of $1,706.37, which is alleged 
to be the purchase price of a truckload of apples sold to respond- 
ent during October 1962, less a credit due respondent of $32.43 
in connection with a prior load of apples. 


A copy of the Department’s report of investigation was served 
upon complainant on March 11, 1963. A copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent on March 11, 1963. Respondent filed an answer 
on March 20, 1963, alleging that a truckload of apples was ordered 
from complainant, conditioned upon delivery of the apples in 
Miami, Florida, in good saleable condition without bruising or 
damage. Respondent further alleged that the apples were found 
to be badly bruised on arrival and they were rejected. Respondent 


requested an oral hearing. 
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An oral hearing was held at respondent’s request at Miami, 
Florida, on December 18, 1963. Both parties were represented 
by counsel at the hearing. Two witnesses testified for complainant 
and respondent testified in his behalf. Each party filed proposed 
findings of fact and conclusions with a supporting brief. 


FINDINGS OF FACT 


1. Complainant, J. H. Stepp & Sons, Inc., is a corporation 
whose address is Post Office Drawer 1101, Hendersonville, North 
Carolina. 


2. Respondent is an individual, Harry Simon Waldman, doing 
business as Harry Waldman, whose address is 2550 N. W. North 
River Drive, Miami, Florida. At the time of the transaction herein 
involved, respondent was licensed under the act. 


3. On or about October 9, 1962, contemplating shipment in 
interstate commerce, complainant contracted to sell to respondent 
approximately 800 bushels of Rome apples, orchard run, brushed 
and sized, jumble packed in new one-bushel cardboard cartons 
at a price of $2.10 per carton at complainant’s warehouse near 
Hendersonville, North Carolina. It was further agreed that com- 
plainant would pick the apples on October 15, load them on a 
truck of Clay Hyder Trucking Lunes, Inc., and ship on October 
16 or 17 to respondent at Miami, Florida. Respondent agreed to 
pay the trucking charges. Complainant warranted that the apples 
would arrive at Miami in good condition. 


4. On October 16, 1962, complainant shipped 828 cartons of 
apples meeting contract requirements by Clay Hyder Trucking 
Lines, Inc., from complainant’s warehouse near Hendersonville, 
North Carolina, to respondent at his place of business in Miami, 
Florida. On the same day, complainant sent respondent an invoice 
for the purchase price of $1,738.80, less a credit of $32.43, or 
$1,706.37. 


5. The apples arrived at respondent’s place of business in 
Miami, Florida, at 4:30 p.m., October 17, 1962, whereupon the 
apples were inspected by respondent and found to be bruised. 
Respondent informed complainant of the condition of the apples. 


6. At respondent’s request a Federal inspection was made of 
the truckload of apples at Miami at 8:30 a.m., October 18, 1962. 
The certificate reads in part as follows: 
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“Generally hard, few firm to firm-ripe. Damage by fresh 
bruising ranges from 14 to 93% in most cartons, in many 
cartons 2 to 6%; average 31%, including in most cartons 4 
to 72%, some none, average 15% serious damage. Bruising 
is scattered throughout load and pack, but occurs heaviest in 
cartons in 4 stacks nearest rear doors. Less than 14 of 1% 
decay.” 


7. Respondent immediately notified complainant by telephone 
of the results of the Federal inspection and that the apples would 
not be accepted. Complainant refused to agree to such rejection 
and advised Clay Hyder Trucking Lines, Inc., to dispose of the 
apples. It regraded the apples and sold 681 cartons for gross 
proceeds of $1,002. The other 147 cartons were dumped. The 
expenses in repacking and selling the apples totaled $1,816.87. 


8. Complainant has received no money in connection with the 
truckload of apples from respondent or the carrier. 


9. The formal complaint was filed February 28, 1963, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
October 9, 1962, it sold to respondent by oral contract a load of 
apples at $2.10 per box, f.o.b.; that complainant shipped a truck- 
load of apples to respondent in accordance with the contract; 
and that respondent refused to unload the apples on arrival be- 
cause of fresh bruising. It is complainant’s position that the 
fresh bruising resulted from the handling of the carrier in tran- 
sit, a risk assumed by respondent under the f.o.b. contract. Ap- 
parently, complainant is relying upon section 46.41(i) of the 
regulations under the act in effect at the time of the transaction 
(7 CFR 46.41(i)) which provides that the term “fob,” when 
used in a contract within our jurisdiction, means that the produce 
quoted or sold is to be placed free on board the carrier at shipping 
point in suitable shipping condition and that the buyer assumes 
all risk of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed. 


Respondent in his answer denied that the agreed basis of sale 
was f.o.b. shipping point and alleged that “said order was condi- 
tioned upon delivery of the apples in Miami in good saleable 
condition without bruising or damage.” It is respondent’s posi- 
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tion that complainant breached this express warranty and, there- 
fore, his rejection of the apples was with reasonable cause. 


The evidence establishes that the contract herein was entered 
into by Leon Stepp, sales manager of complainant, and respond- 
ent. During the investigation of the informal complaint and also 
at the oral hearing, respondent consistently took the position that 
one of the terms of the contract was that the apples would be in 
good condition on arrival in Miami, Florida. Complainant has 
not denied or offered evidence to rebut respondent’s evidence in 
this regard. We conclude from all the evidence that complainant 
expressly warranted the apples would be in good condition on 
arrival at Miami, Florida. Even if the basis of sale was f.o.b., 
such express warranty would supersede the inconsistent portion 
of section 46.41(i) of the regulations previously referred to. 


It is obvious from the certificate of the Federal inspection at 
Miami that the apples were not in good condition on arrival. 
Accordingly, it is concluded that respondent’s rejection of the 
apples was with reasonable cause and the complaint should be 
dismissed. 

ORDER 

The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9397) 


WALKER LEWIS, JR. v. SOUTH SIDE FRUIT MARKET. PACA Docket 
No. 9184. Decided October 5, 1964. 


Petition for Reconsideration—Dismissal 
The order of August 6, 1964, is supported by the evidence and the law 


applicable thereto and respondent’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued August 6, 1964, awarding reparation to com- 
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plainant against respondent. On August 27, 1964, and for good 
reason shown by respondent, an order was issued staying the 
order of August 6, pending the issuance of a further order in 
the proceeding, and giving respondent additional time, to Sep- 
tember 21, 1964, within which to file a petition for reconsidera- 
tion of the order of August 6. 


Respondent filed her petition for reconsideration on September 
21, 1964, wherein she contends that the order of August 6 is in 
error in several respects. Upon reconsideration, it is concluded 
that the questions raised by the petition were sufficiently consid- 
ered in the order of August 6 and that that order is supported 
by the evidence and the law applicable thereto. Accordingly, the 
petition is dismissed without prior service of such petition on 
complainant and the order of August 6, 1964, is reinstated, except 
that the time for payment shall be within 30 days from the date 
of the present order. 


Copies of this order shall be served on the parties. 


(No. 9398) 


WILLIAM H. KopPkKE, JR. v. M. Bross. PACA Docket No. 9291. 
Decided October 7, 1964. 


Acceptance—Liability—Percentage of Decay 


Where respondent failed to prove express representation as to percentage 
of decay in shipment of onions, his claim for damages not established. 
Having accepted the shipment by unloading and placing in warehouse 
respondent is liable for purchase price thereof. 


Purrington & McConnell, of New York, New York, for complainant. Mr. 
Elliot M. Bross, of Newark, New Jersey, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 26, 1963, and the formal 
complaint was filed November 1, 1963. Complainant seeks an 
award of reparation in the amount of $918.33, which is alleged 
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to be the purchase price of 266 baskets of Italian red onions sold 
to and accepted by respondent in June 1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on November 19, 1963. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on November 20, 1963. 


Respondent filed an answer on December 10, 1963, alleging 
that the onions were not in accordance with the express terms of 
the contract. Respondent counterclaims for alleged damages of 
$367.33. 


Since the amount claimed in the complaint does not exceed 
$1,500 the shortened method of procedure is followed pursuant 
to section 47.20 of the rules of practice (7 CFR 47.20). Complain- 
ant filed an opening statement, respondent filed an answering 
statement and complainant filed a statement in reply. Complain- 
ant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, William H. Kopke, Jr., whose 
address is 99 Hudson Street, New York, New York. At the time 
of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent is an individual, Morris Bross, doing business 
as M. Bross, whose address is 212 Miller Street, Newark, New 
Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On June 16, 1963, in the course of interstate commerce, com- 
plainant sold to respondent 266 50-pound baskets of partially 
decayed Italian red onions, consisting of 260 baskets of loose 
onions and 6 baskets of slack or braided onions, at 7 cents per 
pound, delivered Newark, New Jersey, or a total price of $918.33. 
The contract was negotiated by Benjamin Balish, Yonkers, New 
York. 


4. At the time of the contract, the onions were at complainant’s 
place of business in New York. They were a part of 260 baskets 
of loose onions and 50 baskets of braided onions which had been 
shipped from Naples, Italy, on June 1, 1968, and arrived at New 
York, New York, on or about June 138, 1963. A Federal inspec- 
tion at 10:15 a.m., June 13, 1963, found that the decay in the 
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braided lot averaged 9 percent and in the loose lot 24 percent, 
mostly Gray Mold Rot with some Blue Mold Rot, in various stages 
affecting necks and from 1 to 3 outer scales. 


5. On June 17, 1963, complainant shipped the 266 baskets of 
onions by truck from New York, New York, to respondent’s place 
of business in Newark, New Jersey. The truck arrived at about 
3:30 p.m., June 17, 1963. The onions were unloaded and placed 
in respondent’s warehouse. 


6. On June 20, 1963, at 11:15 a.m., the 266 baskets of onions 
were federally inspected at respondent’s place of business. This 
inspection found that decay ranged from 32 to 74 percent, averag- 
ing 51 percent, generally Gray Mold Rot in advanced stages. 


7. At 5:30 p.m., June 20, 1963, respondent sent complainant the 
following telegram: 


“REFERENCE TO 260 BASKETS PLUS 6 BASKETS 
SLACK RED ITALIAN IMPORTED ONIONS SHIPPED 
BY ISIDORO TADDEO AND FIGLI NAPOLI ITALY RE- 
CEIVED BY ME 6-17-63 330 PM SAM COHEN TRUCK. 
DECAY ABNORMAL GOVERNMENT INSPECTION 
CALLED DECAY RANGE FROM 32 TO 74 PERCENT 
AVERAGE 51 PERCENT DECAY. LOSS IN LABOR AND 
ONIONS MAKE FOR IMPOSSIBLE SITUATION AND 
FINANCIAL LOSS FOR ME...” 


In reply, complainant set respondent the following telegram at 
11 a.m., June 21, 1963: 


“REURTEL OF 6/20 5:30 PM RECEIVED THIS MORN- 
ING REFERRED ONIONS DELIVERED TO YOU ON 
17TH IN SATISFACTORY CONDITION AND WERE EX- 
AMINED AND APPROVED BY YOU UPON DELIVERY. 
DURING YOUR PHONE CALL MADE TO THIS OFFICE 
ON JUNE 19 YOU AGAIN REPORTED SATISFACTORY 
CONDITION AND YOUR APPROVAL OF ONIONS WITH 
NO MENTION OF ANY COMPLAINT. SORRY CANNOT 
ACCEPT ANY CLAIM THREE DAYS AFTER DELIV- 
ERY.” 


8. No part of the purchase price of the onions had been paid 
by respondent to complainant. 


9. The formal complaint was filed November 1, 1963, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The evidence establishes that the contract involved herein was 
negotiated over the telephone between William H. Kopke, Jr. and 
Irwin Bross, respondent’s agent, by Benjamin Balish, 279 North 
Broadway, Yonkers, New York. In the formal complaint, which 
is signed and verified by William H. Kopke, Jr., it is stated that 
the onions were sold to respondent as being partially decayed. 
In the answer, which is signed and verified by Irwin Bross, it is 
stated that Balish represented the decay as being 10 to 12 percent; 
that the onions received from complainant contained 51 percent 
decay as shown by the Federal inspection made on June 20, 1963; 
and that by reason of the breach of contract, respondent is en- 
titled to a set-off of 40 percent of the purchase price, or $367.33. 


Attached to the formal complaint are copies of two letters sent 
by Balish to the Department, one dated August 19 and the other 
August 27, 1963. Therein, Balish states that Irwin Bross asked 
him if he knew any firms receiving onions from Italy and that 
he told Bross complainant had received some the previous day 
which he thought could be purchased at 7 cents per pound because 
they were partially decayed. The date of this conversation is not 
mentioned. Balish further states that Bross agreed to purchase 
them and that he told Bross he was not acting as a broker and 
did not want any brokerage from respondent or complainant. 
In conclusion, Balish states he does not remember telling Bross 
any percentage of decay since he (Balish) had not seen the onions 
at that time. 


Kopke states that on June 19 someone in respondent’s office 
telephoned to say that the onions were satisfactory and that the 
first complaint made by respondent was in his telegram received 
by complainant on June 21. On the other hand, Bross denies 
speaking to complainant on June 19. Bross states that he tried 
to telephone complainant that day to complain of the condition 
of the onions but was unable to contact complainant and, there- 
fore, he sent complainant the telegram of June 20 set forth in 
Finding of Fact No. 7. Bross also states that he only inspected 
two baskets of the onions when they were delivered on June 17 
and they appeared to be satisfactory, and that prior to the Federal 
inspection on June 20, he only looked at about 20 baskets. 


Upon consideration of all of the evidence, it is our conclusion 
that respondent has failed to sustain the burden of proving his 
contention that Balish expressly represented the percentage of 
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decay on June 16. Since respondent accepted the onions by un- 
loading them, he is liable for the purchase price thereof. Re- 
spondent’s failure to pay to complainant the sum of $918.33 is 
in violation of section 2 of the act. Reparation should be awarded 
complainant in that amount, with interest, and respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $918.33, with interest thereon 
at the rate of 5 percent per annum from July 1, 1963, until paid. 


Respondent’s counterclaim is dismissed. 
The facts shall be published. 


Copies hereof shall be served upon the parties. 


(9399) 


THERON HOOKER COMPANY v. BOLER FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 9112. Decided October 7, 1964. 


Delivery—Failure to Prove 


Although complainant’s evidence establishes that it sold the grapes in ques- 
tion to respondent, complainant has failed to prove delivery of grapes 
to and acceptance by respondent, and the complaint is dismissed. 


Complainant pro se. Barnes and Elick, of McAllen, Texas, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 13, 1963, complainant seeks 
reparation against respondent in the amount of $1,081.60, al- 
leged to be the purchase price of a truckload of grapes sold and 
shipped to respondent in December 1962. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
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ent on June 6, 1963. A copy of the report of investigation was 
served upon complainant on June 7, 1963. Respondent filed an 
answer to the complaint on June 26, 1963, denying the allega- 
tions of the complaint concerning the transaction, denying lia- 
bility to complainant, and requesting an oral hearing. 


Since the amount involved in this proceeding does not exceed 
$1500, an oral hearing was denied and the issues were submitted 
in accordance with the shortened method of procedure provided 
in Section 47.20 of the Rules of Practice (7 CFR 47.20). Pur- 
suant to such procedure, complainant filed an opening statement, 
respondent filed a motion to dismiss and an answering statement, 
and complainant filed a statement in reply. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Theron P. Hook- 
er, John W. Hooker, and Harry Nicholas, doing business as Ther- 
on Hooker Company, whose address is 752 Market Court, Los 
Angeles, California. 


2. Respondent, Boler Fruit & Vegetable Company, is a corpor- 
ation whose address is P.O. Box 1, Pharr, Texas. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about December 28, 1962, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
498 lugs Emperor grapes, U.S. No. 1, at $1.70 per lug, and 100 
lugs Calmeria grapes, U.S. No. 1, at $2.85 per lug, f.o.b. Los 
Angeles, California, shipment to be by truck on December 29, 
1962. 


4, The contract was negotiated by Ben Gatz, a broker at Los 
Angeles, California, who issued a Brokers Standard Memoran- 
dum of Sale on December 28, 1962, and mailed copies thereof 
to the parties. 


5. The formal complaint was filed on May 18, 1963, which was 
within 9 months after accrual of the alleged cause of action. 
CONCLUSIONS 


As the moving party in this proceeding, complainant has the 
burden of proving, by a preponderance of the evidence, that it 
sold and delivered to respondent the grapes in question, that re- 





Oo. = 3 SS eH 





THERON HOOKER CO. v. BOLER FRUIT & VEG. 1267 
Cite as 23 A.D. 1265 


spondent accepted the grapes, and that respondent has failed to 
pay for them. 


Respondent has denied the allegations of the complaint con- 
cerning the transaction and has demanded proof on the part of 
complainant. Respondent asked that complainant be required “to 
exhibit . . . documents, if any it has, relating to the matters set 
forth.” In its sworn answering statement, respondent states that 
the only document it has relating to the alleged purchase and 
sale of the grapes in question is a pink carbon copy (buyer’s 
copy) of a Brokers Standard Memorandum of Sale; that it has 
no file or records of any kind, other than the memorandum of 
sale, pertaining to the grapes; and that it has no record that 
the shipment was ever received, unloaded, or sold by respondent. 
Respondent, therefore, states that it never received the ship- 
ment. 


Complainant states in its opening statement that complainant 
sold the grapes to respondent as alleged in the complaint; that 
a truck of respondent’s choice was loaded by the broker Ben 
Gatz with the grapes called for in the contract of sale; that the 
grapes were shipped to respondent at Pharr, Texas; and that 
respondent accepted the grapes, but has failed to pay for them. 
Other evidence submitted by complainant is a copy of an invoice 
to Boler Fruit, dated December 28, 1962, covering the subject 
grapes, attached to the complaint as Exhibit 1, and a copy of a 
bill of lading attached to the opening statement, also dated De- 
cember 28, 1962. The bill of lading, however, indicates a ship- 
ment of a quantity of grapes consigned to complainant at San 
Antonio, Texas, and a quantity of Emperor and Calmeria grapes 
consigned to complainant at Pharr, Texas. Respondent’s name 
does not appear on the bill of lading. 


Although complainant’s evidence establishes that it sold the 
grapes in question to respondent, in our opinion complainant has 
failed to sustain the burden of proving, by a preponderance of 
the evidence, delivery of the grapes as alleged, and acceptance 
of the shipment by respondent. Since complainant has failed to 
prove this essential allegation, the complaint filed herein should 
dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 9400) 


MERIT PACKING Co. v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No, 9205. Decided October 8, 1964. 


Extinguishment of Debt—Promissory Notes 


Respondent failed to sustain its burden of proving that complainant ac- 
cepted promissory notes as payment for the balance owed by respond- 
ent. Reparation awarded to complainant. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association, of Glendale, Ari- 
zona, for complainant. Barnes and Elick, of McAllen, Texas, for re- 
spondent. Mr. Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 24, 1963. The formal com- 
plaint was filed August 9, 1963. Complainant seeks an award of 
reparation in the amount of $4,000, which is alleged to be the 
unpaid balance due complainant in connection with five carloads 
of carrots sold and shipped to respondent during December 1962. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
August 30, 1963. A copy of the report of investigation was served 
upon complainant’s representative on September 3, 1963. 


Respondent filed an answer on September 20, 1963, admitting 
receipt of the carrots but alleging that the carrots did not meet 
contract specifications and that thereafter the account was satis- 
fied, settled and discharged by an accord and satisfaction. An 
oral hearing was requested by respondent. 


The oral hearing was held in McAllen, Texas, on May 18, 1964, 
at which complainant was not represented. Respondent was rep- 
resented by counsel and Edd Boler, respondent’s vice-president, 
testified at the hearing for respondent. At the written request of 
complainant, the deposition of Wayne Fellom, complainant’s as- 
sistant sales manager and office manager, was introduced and 
received in evidence by the presiding officer. Both parties filed 
briefs. 
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FINDINGS OF FACT 


1. Complainant, Merit Packing Co., is a corporation whose ad- 
dress is P.O. Box 1649, Salinas, California. 


2. Respondent, Boler Fruit & Vegetable Company, is a cor- 
poration whose address is Post Office Drawer 1, Pharr, Texas. At 
the time of the transactions involved herein, respondent was li- 
censed under the act. 


3. On or about December 6, 1962, in contemplation of inter- 
state commerce, complainant sold to respondent five carloads of 
carrots in burlap sacks, 7/8 inch minimum, at $50 per ton, plus 
$97.50 per car for topice, or a total price of $6,577.50 f.o.b. Sal- 
inas, California. The contract was negotiated by Ben Gatz, a 
broker located in Los Angeles, California. 


4. From December 7, 1962, to December 15, 1962, inclusive, 
complainant shipped from Salinas, California, in interstate com- 
merce, to respondent in Pharr, Texas, five carloads of carrots pur- 
suant to the contract of sale referred to in Finding of Fact No. 
3, in cars all bearing initials PFE and numbered as follows: 
46550, 63630, 6769, 20269 and 46808. 


5. Upon arrival of said shipments at destination, they were 
accepted and unloaded by respondent. Respondent complained to 
complainant as to the size of the carrots. It was mutually agreed 
by the parties, that inasmuch as some of the carrots did not meet 
contract specifications, the total contract price would be reduced 
to $5,000, of which sum respondent has paid $1,000 to com- 
plainant. 


6. The formal complaint was filed August 9, 1963, which was 
within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent has not denied its original liability to complainant, 
but rather acknowledges in its answer that the amount which by 
mutual agreement respondent owed complainant was $5,000, of 
which $1,000 has been paid. As an affirmative defense, respond- 
ent pleads an accord and satisfaction. 


The undisputed evidence establishes that subsequent to the ar- 
rival of the five carloads of carrots, the parties mutually agreed 
the total contract price for the carrots would be $5,000. On 
February 14, 1963, respondent wired complainant as follows: 
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“SPOKE TO BEN GATZ TODAY AND WILL SEND THE 
CHECK FOR FULL SETTLEMENT NEXT WEEK THANKS.” 
Thereafter, on April 1, 1963, respondent mailed to complainant 
a check in the amount of $1,000 and a series of four promissory 
notes in the amount of $1,000 each, due and payable on May 1, 
1963, June 1, 1963, July 1, 1963, and August 1, 1963, respec- 
tively. The transmittal letter to complainant accompanying the 
notes and check contained the following statement: “We appre- 
ciate very much your letting us pay our account with the en- 
closed notes and check. We certainly will try to meet these obli- 
gations when they become due.” Complainant cashed respondent’s 
check and retained the notes, but no payments were made on 
the notes by respondent, even though several demands to pay the 
notes were made by complainant. 


The evidence is conflicting as to the parties’ agreement, if any, 
concerning the acceptance of the promissory notes. Boler testi- 
fied that Fellom inferred in a telephone conversation the matter 
would be referred to the Secretary as a PACA case and that in 
order to keep the matter “out of the hands of the PACA” it was 
mutually agreed complainant would accept the check and notes 
in full settlement of the original indebtedness. In his deposition, 
Fellom denied that he had entered into such an agreement with 
Boler for settlement of the account and affirmatively stated “the 
notes were accepted as evidence of the indebtedness in the 
amount of $4,000.” 


Respondent contends that by accepting respondent’s check and 
the notes for the balance of the account, and by making demands 
for payment of the notes, complainant ratified and confirmed the 
alleged agreement for payment of said account, which consti- 
tuted an accord and satisfaction. Accordingly, respondent fur- 
ther contends its only obligation to complainant is payment of 
the promissory notes, which is not within the Secretary’s author- 
ity or jurisdiction under the terms of the Perishable Agricul- 
tural Commodities Act but is now a matter of civil jurisdiction 
and, therefore, the Secretary should dismiss the complaint. 


At the time of filing the formal complaint and the answer 
herein, each of the promissory notes was past due. It was long 
ago held by the Department that failure to pay a promissory note 
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at maturity operates to revive the original debt and that the 
unpaid note was acceptable as evidence of the original indebted- 
ness. Silvio J. Cadenasso v. California-Mexico Distributing Co., 
et al, 2 A.D. 751; Cauthen Packing Co., Inc. v. Country Fruit and 
Produce Exchange, 12 A.D. 915; Clarence D. David, Inc, v. Ward 
Fruit and Produce Co., 6 A.D. 1064. The great weight of author- 
ity in the United States is to the effect that a note given by a 
debtor to his creditor does not extinguish the debt in the absence 
of an express agreement to that effect. See Silvio J. Cadenasso 
v. California-Mexico Distributing Co., et al, supra, and cases cited 
therein. The presumption is that such a note was not taken as 
unconditional payment in the absence of clear and convincing 
proof to the contrary, Kellerman v. Schoenburg, Price, and Co., 
2 A.D, 755. Respondent has not submitted evidence sufficient to 
rebut such a presumption. In the face of complainant’s denial 
that the promissory notes were accepted from respondent in sat- 
isfaction of the debt, and in the absence of clear and convinc- 
ing proof to the contrary from respondent, we must conclude 
that complainant accepted respondent’s promissory notes simply 
as evidence of the indebtedness. 


In summary, we conclude that respondent is liable to complain- 
ant for the adjusted purchase price of the five carloads of car- 
rots being $5,000, less $1,000 paid on account, or balance of $4,- 
000. Respondent’s failure to pay the balance due in connection 
with these transactions is a violation of section 2 of the act. 
Complainant should be awarded reparation in the. amount of 
$4,000, with interest. 


ORDER 


Within 30 days of this order, respondent shall pay to complain- 
ant as reparation $4,000, with interest thereon at the rate of five 
percent per annum from January 1, 1963, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 9401) 


CLARENCE M. TATUM v. HARRISBURG DAILY MARKET, INC. and 
GREGORY PRODUCE. PACA Docket No. 8992. Decided October 
8, 1964. 


Consignment—Purchase—Double Commissions—Jurisdiction 


Where consignment transaction rather than sale established, reparation 
awarded against grower’s agent for double commission charged absent 
proof of grower’s consent thereto. Complaint timely filed as cause of 
action did not accrue until accountings rendered. 


Mr. Russell E. Twiford, of Elizabeth City, North Carolina, for complainant. 
Mr. J. Kenyon Wilson, Jr., of Elizabeth City, North Carolina, for re- 
pondents. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on February 5, 1963, complain- 
ant seeks to recover reparation against respondents in the amount 
of $1,879.15, alleged to be the balance due complainant from re- 
spondents in connection with twenty-five shipments of potatoes 
in interstate commerce between July 19, 1961, and August 3, 1961. 


Copies of the formal complaint and of the Department’s report 
of investigation were served upon respondents on February 25, 
1963. A copy of the report of investigation was served upon 
counsel for complainant on the same date. Respondents filed an 
answer to the complaint on March 13, 1963, denying the material 
allegations of the complaint and denying liability to complain- 
ant in any amount. Both respondents requested an oral hear- 
ing to be held at their respective places of business. 


An oral hearing was scheduled at Harrisburg, Pennsylvania, 
on September 27, 1963. Complainant and respondent Harrisburg 
Daily Market, Inc. were present and were also represented by 
counsel. Complainant’s counsel, who had previously requested 
that all hearings in the case be held at Elizabeth City, North Car- 
olina, refused to introduce any evidence at the Harrisburg, Penn- 
sylvania, hearing, and reserved all testimony on behalf of the 
complainant until the hearing at Elizabeth City, North Carolina. 
Upon advice of counsel, respondent Harrisburg Daily Market, 
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Inc. then refused to introduce any evidence. Thereupon the hear- 
ing was adjourned. 


On October 11, 1963, a hearing was held at Elizabeth City, 
North Carolina. All parties were present or represented, and 
counsel appeared for all parties. Complainant testified in his own 
behalf. Paul L. Gregory, Jr., and Isaac B. (Whitey) Snyder tes- 
tified on behalf of respondents. Respondents submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Clarence M. Tatum, whose 
address is Route 1, Elizabeth City, North Carolina. 


2. Respondent Harrisburg Daily Market, Inc., is a corpora- 
tion whose address is P.O. Box 173, Harrisburg, Pennsylvania. 
At the time of the transactions involved herein, this respondent 
was licensed under the Act. 


3. Respondent Gregory Produce is an individual, Paul L. Greg- 
ory, Jr., whose address is 508 Ehringhaus Street, Elizabeth City, 
North Carolina. At the time of the transactions involved herein, 
this respondent was not licensed but was operating subject to 
license under the Act. 


4. On or about July 19 through August 3, 1961, contemplat- 
ing shipment in interstate commerce, complainant consigned to 
respondent Gregory Produce approximately 25 truckloads of Irish 
potatoes, to be sold for the account of complainant, at current 
market prices or for the best prices obtainable. It was agreed 
that Gregory Produce would run the potatoes over a grader, pack 
them in bags, and load them for shipment to contract destinations. 


5. At the time of the negotiations between complainant and 
Gregory Produce, on or about July 19, 1961, respondent Gregory 
Produce informed complainant that Gregory Produce would sell 
complainant’s potatoes through Harrisburg Daily Market, Inc., 
of Harrisburg, Pennsylvania, and that the handling of complain- 
ant’s potatoes would depend upon whether Harrisburg Daily 
Market’s buying agent, “Whitey”? Snyder, would agree to remain 
in Elizabeth City, North Carolina, long enough to carry out the 
deal. 


6. Complainant delivered potatoes from his farm near Eliza- 
beth City, North Carolina, to the warehouse of Gregory Produce 
at Elizabeth City on July 19, 20, 21, 24, 26, 27, 29, 31, and Aug- 
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ust 3, 1961. The trucker was paid by Gregory Produce for pick- 
ing up and hauling the potatoes. The potatoes were then graded, 
packed, and loaded for shipment by Gregory Produce. Harris- 
burg Daily Market, Inc., acting as agent of Gregory Produce, sold 
the potatoes and shipped them in interstate commerce to destin- 
ations outside the State of North Carolina. 


7. On or about August 18 and August 31, 1961, Gregory Pro- 
duce rendered accountings to complainant covering the potatoes 
handled by respondents and shortly thereafter remitted to com- 
plainant the net proceeds of sale totaling $1,830.16. 


8. An informal complaint was filed on May 17, 1962, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The principal question presented for our determination in this 
proceeding is whether the transaction between the parties was 
a sale, as alleged by complainant, or whether it was in the nature 
of a consignment, as contended by respondents. Complainant, of 
course, has the burden of proving by a preponderance of the evi- 
dence that he did in fact sell the potatoes in question to the re- 
spondents, at a price agreed upon by the parties prior to deliv- 
ery of the potatoes, as alleged in the complaint. 


At the hearing, complainant testified that some time prior to 
July 19, 1961, he went to the Gregory Produce warehouse in Eliz- 
abeth City and had a discussion with Paul L. Gregory, Jr., rela- 
tive to selling complainant’s potato crop. Complainant testified 
that, “I told him I had some potatoes I wanted to move, and asked 
him if he could move any of them for me. And he said he could 
move them in a few days, that they had some contract stuff that 
they wanted to move out. He said in just a few days he could 
start on mine . . . He said that he would like to run my crop over 
his grader. He said he would get a small fee or profit out of run- 
ning them on the grader.” At that time, complainant and Paul 
L. Gregory, Jr., discussed “Whitey” Snyder’s part in the trans- 
action, and complainant decided to return at a later time and 
discuss the matter with Mr. Snyder. 


Complainant testified further that beginning with the first 
delivery on July 19, he would go to the Gregory Produce ware- 
house each night and have a discussion with Mr, Snyder or Mr. 
Gregory to find out how many potatoes they needed for the next 
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day, “and find out what the price would be on them.” He stated 
that Mr. Snyder would tell him what the price would be, and that 
he kept a record in a little book of the prices as given to him 
by Mr. Snyder. However, complainant was unable to produce the 
book. Complainant testified that he received a “final settlement” 
from Paul Gregory some time around the first of September 1961. 
He stated that he then compared the prices paid him by respond- 
ents with his little book, and discovered that he had not received 
the prices which respondents had agreed to pay him. 


Paul L. Gregory, Jr. testified that complainant came into the 
office about the 17th or 18th of July 1961, and said he had some 
potatoes and wondered if Gregory Produce could handle them for 
him. Gregory stated that he told Tatum that all the potatoes he 
handled or that went through his shed that year were, after grad- 
ing, turned over to Harrisburg Daily Market for disposal. He 
testified further that he told Mr. Tatum at the time he would 
have to talk to Mr. Snyder to see if he was going to stay down 
there long enough to handle Tatum’s crop, because the buyers 
at that time were “racking” up and leaving Elizabeth City, since 
the market was getting so bad that it was hard to dispose of 
potatoes. Gregory further testified that Mr. Tatum came back 
late in the afternoon and that Gregory and Snyder told Mr. 
Tatum they would handle the potatoes at the best possible price 
they could get, and that Gregory would grade them and put them 
on the trucks for delivery. As to commissions, Gregory testified 
that no set amount was mentioned, but that 10¢ per cwt. was 
customary in that county, and that grading was a standard price, 
which they all knew. Under cross-examination, Mr. Gregory was 
asked in effect whether complainant knew that Harrisburg Daily 
Market would also deduct 10¢ per cwt. commission from the 
proceeds of sale. Gregory answered that he should have known, 
for he knew the potatoes were going to Harrisburg and he knew 
they could not work for nothing. 


Gregory further testified that the potatoes were shipped in the 
name of Gregory Produce to such destinations as were furnished 
by Harrisburg Daily Market, Inc., and that Harrisburg Daily 
Market was acting as the agent of Gregory Produce; that Har- 
risburg Daily Market deducted 10¢ per cwt. for its services and 
made its remittance to Gregory Produce; and that thereafter Greg- 
ory Produce accounted to complainant and remitted the net pro- 
ceeds received for the potatoes. Gregory testified that he did not 
tell complainant the price that would be paid or that he would 
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receive before the potatoes were sold through Harrisburg Daily 
Market, Inc., because he did not know what the market price 
was or what the potatoes would bring until after he heard from 
Harrisburg Daily Market. 


“Whitey” Snyder’s testimony coroborrated that of Paul L. 
Gregory in its entirety. Snyder also testified that he never told 
complainant the prices he would receive for his potatoes prior 
to the sale of the potatoes, with the exception of two loads on 
July 26, 1961. Snyder stated that he had orders for some chip- 
ping potatoes, and after contacting his company at Harrisburg, 
Pennsylvania, he told Mr, Tatum that he would receive $1.40 per 
hundred net for two loads of Sebagoes to be used for chipping 
which were shipped on July 26. Paul L. Gregory stated that he 
realized nothing on these two loads, although they had been 
graded and prepared for shipment by him, because Mr. Tatum 
had been promised $1.40 per cwt. net and he, therefore, made 
no deduction from that price for his commission. 


On the basis of the evidence and the circumstances relating to 
the transaction, we conclude that complainant has failed to sus- 
tain the burden of proving that he sold the potatoes to respond- 
ents, at an agreed price or prices, as he has alleged. The evidence 
does not show that complainant invoiced the respondents for the 
alleged purchase prices of the potatoes, which he normally would 
have done in the case of sales. It is further concluded that the 
potatoes were consigned to Gregory to be sold for complainant’s 
account, and that Gregory employed Harrisburg Daily Market 
as his agent to market the potatoes. In accounting to Gregory, 
a 10¢ per hundredweight commission charge was deducted by 
Harrisburg Daily Market. In accounting to complainant, Greg- 
ory deducted an additional 10¢ per hundredweight as his com- 
mission charge on all of the potatoes except the 690 bags of Se- 
bagoes sold July 26 at a price of $1.40 to complainant, although 
Gregory did not sell the potatoes. This resulted in complainant 
being charged two commissions in connection with the sale of 
most of the potatoes. Under Section 46.30(c) of the Regulations 
in effect at the time of the transaction, any expense incurred by 
a grower’s agent for use of services of brokers, commission mer- 
chants, or joint partners in the marketing of the grower’s pro- 
duce cannot be charged to the grower unless specifically author- 
ized by the grower. There is nothing in the record to establish 
that complainant agreed to pay double commissions in connec- 
tion with the sale of the potatoes, Therefore, Gregory owes com- 
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plainant the amount of one of the commissions, or 10¢ per hun- 
dredweight of the potatoes for which two commissions were 
charged. 


According to the accountings made by Gregory Produce to 
complainant, respondents handled for complainant the equival- 
ent of 6,50514 100-pound bags of potatoes, besides the 690 bags 
of Sebagoes. At 10¢ per hundred pounds, there would be due 
complainant from Gregory Produce a total of $650.55. The failure 
of respondent Gregory Produce to account properly and remit 
this amount to complainant was and is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $650.55, with interest, and the facts should be pub- 
lished. The complaint as to respondent Harrisburg Daily Mar- 
ket, Inc. should be dismissed. 


Respondents, in their answer to the complaint and at the hear- 
ings, raised the question of the Secretary’s jurisdiction in this 
case, claiming the action was not instituted within 9 months 
after accrual of the alleged cause of action. We have already 
found that respondent Gregory Produce violated the Act in failing 
to account properly to complainant with respect to the handling of 
complainant’s potato crop. Since the violation with which we are 
here concerned is based on the accountings rendered, the cause 
or causes of action did not accrue until the accountings were 
made. The informal complaint was filed on May 17, 1962. Greg- 
ory’s accountings were made on August 18, 1961, and August 31, 
1961. The informal complaint was filed within 9 months of these 
accountings, and was, therefore, timely. Respondent’s motion to 
dismiss for lack of jurisdiction should be and is hereby denied. 


ORDER 


Within 30 days from the date of this decision, respondent 
Gregory Produce shall pay to complainant, as reparation, $650.55, 
with interest thereon at the rate of 5 percent per annum from 
September 1, 1961, until paid. 


The complaint as to Harrisburg Daily Market, Inc., is hereby 
dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 9402) 


JOSEPH DESCHENE v. POTATO SERVICE. PACA Docket No. 9420. 
Decided October 9, 1964. 


Failure to File Amended Complaint—Jurisdiction—Default 


Where complainant failed to file amended complaint within time prescribed, 
prior order awarding reparation to complainant only on the transac- 
tions that were in interstate commerce is affirmed. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.S. 499a et 
seq.). A timely complaint was filed on February 28, 1964, in 
which complainant sought reparation against respondent in the 
sum of $2,250 in connection with transactions involving potatoes 
in interstate commerce. A copy of the formal complaint was 
served on respondent, but respondent did not file an answer 
thereto. Thereafter, on May 14, 1964, an order was issued pur- 
suant to section 47.8(d) of the rules of practice (7 CFR 47.8(d)), 
awarding reparation to complainant in the amount of $600 with 
respect to one carload of potatoes and dismissing the complaint 
as to three carloads of potatoes. 


On June 1, 1964, an order was issued vacating the order of 
May 14, 1964, to allow complainant an opportunity of amending 
his formal complaint. Despite three extensions of time within 
which to do so, complainant failed to submit an amended com- 
plaint acceptable for filing, Accordingly, the issuance of an order 
similar to that issued on May 14, 1964, and based upon the com- 
plaint of February 28, 1964, is appropriate, pursuant to section 
47.8(d) of the rules of practice (7 CFR 47.8(d)). 


Complainant is an individual, Joseph Deschene, whose address 
is Argyle, Minnesota. Respondent is an individual, Jerome Clar- 
iveau, doing business as Potato Service, whose address is P.O. Box 
1004, Grand Forks, North Dakota. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order, with the exception of the three 
carloads of potatoes sold to respondent on October 7, 1963. We 
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find that these shipments did not move in interstate commerce 
under the terms of the agreement made between complainant and 
respondent on October 7, nor was such interstate movement con- 
templated by the parties at that time with respect to these loads. 
Accordingly, we have no jurisdiction as to these three shipments, 
and the total of their f.o.b. contract prices, $1,650, should be 
deducted from the amount asked as reparation in the complaint, 
$2,250, leaving a balance of $600 as the correct amount due com- 
plainant from respondent. 


The failure of respondent to pay complainant the sum of $600 
is in violation of section 2 of the act (7 U.S.C. 499b.). Accord- 
ingly, within 30 days from the date of this order, respondent 
shall pay to complainant, as reparation, $600, with interest there- 
on at the rate of 5 percent per annum from November 1, 1963, 
until paid. 


Copies of this order shall be served on the parties. 


(No. 9403) 


WILLIAM F.. HADDER & SON v. C. J. GOODSELL. PACA Docket No. 
9505. Decided October 13, 1964. 


Failure to File Motion to Reopen—Default Order Reinstated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued August 27, 1964, awarding reparation to com- 
plainant against respondent. On September 14, 1964, respondent 
submitted a proposed answer to the complaint. On September 
18, 1964, respondent was given time within which to file a motion 
to reopen the proceeding after default in the filing of an answer 
pursuant to section 47.25(e) of the rules of practice (7 CFR 
47.25(e) and the order of August 27, 1964, was stayed pending 
the issuance of a further order in this proceeding. Respondent 
has failed to file such a motion. Accordingly, the stay order of 
September 18, 1964 is hereby vacated and the order of August 
27, 1964, is hereby reinstated except that the reparation awarded 
therein shall be paid within 30 days from the date of this order. 
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(No. 9404) 


GENERAL VEGETABLE DISTRIBUTORS, INC. v. T. P. EMBREY. PACA 
Docket No. 9290. Decided October 15, 1964. 


Jurisdiction—Breach—Not Established 


Purchase for resale in interstate commerce within jurisdiction of Secretary 
and where no evidence submitted as to freezing injury or condition of 
tomatoes, respondent-buyer liable for full f.o.b. purchase price. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on July 29, 1963. The for- 
mal complaint was filed on September 5, 1963. Complainant re- 
quests an award of $713.20, which is alleged to be the unpaid 
balance due complainant from respondent in connection with the 
sale of a truckload of tomatoes on December 14, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on December 17, 1963. A copy 
of the report of investigation and a copy of the formal complaint, 
respectively, were served on respondent on December 14 and Sep- 
tember 26, 1963. Respondent filed an answer on October 16, 1963, 
admitting the purchase of the tomatoes, but denying liability to 
complainant for the balance of the purchase price. Respondent 
alleges that he bought the tomatoes with the understanding they 
had not been exposed to freezing temperatures; that he bought 
them to sell to a designated purchaser; that the purchaser re- 
jected them because of condition; and that the tomatoes were sub- 
sequently dumped. 


Since the amount in dispute in this case does not exceed $1,- 
500, the evidence is submitted under the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure, complainant and respondent, respec- 
tively, were given the opportunity to file an opening and an an- 
swering statement. Neither did so. No briefs were filed. 
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FINDINGS OF FACT 


1. Complainant, General Vegetable Distributors, Inc., is a cor- 
poration whose address is P.O. Box 1446, Pompano Beach, Florida. 


2. Respondent is an individual, Tom Prather Embrey, doing 
business as T. P. Embrey, whose address is 1122 Shepherd’s 
Lane, Atlanta, Georgia. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On December 14, 1962, in contemplation of shipment out- 
side the State of Florida, complainant sold to respondent one 
truckload, or 324 boxes, of tomatoes at an agreed price of $753.20, 
f.o.b. shipping point, Fort Pierce, Florida. Subsequent to the 
sale, tomatoes meeting contract requirements were loaded onto 
a truck arranged for and driven by respondent and taken out- 
side the State of Florida. 


4. Respondent has paid $40 to complainant in connection with 
this transaction. 


5. The formal complaint was filed on September 5, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


A preliminary question not raised by the parties is whether 
the sale of tomatoes involved herein was in the course of inter- 
state commerce, or was made in contemplation of the tomatoes 
moving in interstate commerce. We are considering this ques- 
tion on our own motion, since the jurisdiction of the Secretary 
to decide the issues in this case is dependent upon an affirma- 
tive answer to this question. 7 U.S.C.. 499a et seq.; Wesley Prill- 
witz v. Arthur J. Thiele, 16 A.D, 685. 


Both complainant and respondent allege, in their respective 
pleadings, that the purchase was made by respondent for resale 
to Georgia-Tennessee Produce Co., Inc. Neither party states, in 
so many words, where the Georgia-Tennessee Produce Co., Inc. 
is located, but respondent in his answer alleges that “ .. . the 
... tomatoes... were billed ... to Atlanta, Georgia .. .” In this 
connection we find that the license records of the Department, 
of which we take official notice, show the address of the Georgia- 
Tennessee Produce Co., Inc. to be Forest Park, Georgia, which 
is adjacent to Atlanta. In view of this evidence, we are of the 
opinon that the interstate nature of this transaction is estab- 
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lished and conclude that the Secretary has jurisdiction in this 
case. See Evans Produce Co. v. Framel Produce Co., 8 A.D. 621. 


Respondent does not deny that he received and accepted the 
tomatoes. Accordingly, he is liable to complainant for the agreed 
f.o.b. purchase price of the shipment, less provable damages re- 
sulting from any breach of contract on the part of complainant. 
The burden of proving both the breach and the resulting dam- 
ages, by a preponderance of the evidence, rests upon respondent 
as the moving party. O’Donnell Fruit Company v. Mercurio, 18 
18 A.D. 1173. 


Respondent filed no answering statement in this proceeding, 
but the allegations set forth in his sworn answer are considered 
as evidence under the provisions of section 47. 20(a) of the rules 
of practice (7 C.F.R. 47.20(a) ). In his answer respondent alleged, 
in relevant part, as follows: 


“This purchase was made with the understanding that the 
green tomatoes, which were stored in a railroad box car, 
had not been exposed to freezing temperatures in the severe 
weather conditions at the time of purchase. I bought these 
tomatoes to sell Georgia-Tennessee Produce Company, but 
they were turned down due to their condition .. . I lost the 
green tomatoes and was forced to dump them .. .” 


Judging by respondent’s answer, it appears to be his position 
that the tomatoes, at the time of sale, had been exposed to freez- 
ing temperatures, and therefore did not meet contract require- 
ments. Respondent has offered no evidence to establish that such 
was the case. No evidence of a Federal inspction or other inspec- 
tion was submitted to show the condition of the tomatoes on 
arrival in Georgia. While respondent alleges that some or all 
of the tomatoes were dumped, it is not established that the con- 
dition of the tomatoes justified their being dumped, nor the date 
or dates upon which such dumping occurred. Accordingly, it is 
concluded that respondent has failed to prove any breach on the 
part of complainant. 


The f.o.b. purchase price of this lot of tomatoes was $753.20. 
Respondent has paid complainant $40 in connection with this 
transaction, leaving a balance due of $713.20. The failure of re- 
spondent to pay this balance to complainant is in violation of 
section 2 of the act, for which reparation should be awarded to 
complainant with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $713.20, with interest thereon 
at the rate of 5 percent per annum from January 1, 1963, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 9405) 


WESTERN VEGETABLE DISTRIBUTORS, INC. v. DELANO CORPORA- 
TION OF AMERICA. PACA Docket No. 9240. Decided October 


15, 1964. 
Rejection—Untimely Notice——Acceptance—Damages—Resale 


Where respondent did not give timely notice of rejection of shipment of car- 
rots, respondent is deemed to have accepted the shipment and is liable 
for purchase price less provable damages resulting from any breach of 
contract by complainant. As time of resale too remote to reflect value 
of shipment at time of arrival, damages cannot be ascertained even 
assuming a breach of contract and respondent liable for contract price. 


Ireland, Stapleton, Pryor & Holmes, of Denver, Colorado, for complainant. 
Respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on May 1, 1963. The 
formal complaint was filed on August 5, 1963. Complainant seeks 
an award of $1,110.62 in connection with the sale to respondent 
of a carload of carrots during January 1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on September 16, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served on respondent on September 12, 1963. Respondent 
filed an answer on October 3, 1963, in substance denying liabil- 
ity to complainant in connection with this transaction, and as- 
serting a counterclaim for damages allegedly stemming from 
breach of contract by complainant. Complainant filed a reply to 
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the counterclaim on October 23, 1963, denying liability to re- 
spondent. 


Since the amount claimed, either in the complaint or the coun- 
terclaim, does not exceed $1,500, the evidence is submitted under 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complain- 
ant filed an opening statement and respondent filed an answer- 
ing statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Western Vegetable Distributors, Inc., is a cor- 
poration whose address is 445 Grant Street, Denver, Colorado. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Delano Corporation of America, is a corpora- 
tion whose address is 111 Wall Street, New York, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On January 23, 1963, in the course of interstate commerce, 
complainant sold to respondent one carload of Arizona topped 
carrots, U.S. No. 1 washed Jumbos, consisting of 1,000 50-pound 
sacks at an agreed price of $2.10 per sack, delivered New York, 
New York. The contract between the parties was negotiated by 
a broker, C. H. Robinson, Inc., which issued a memorandum of 
sale in connection with the transaction. Included in the mem- 
orandum, in addition to the other terms of the contract, was the 
notation: 


“Railroad Delivery Preferred: EL EXPORT LIGHTERAGE.” 


4. Pursuant to the contract set forth above, complainant, on 
January 24, 1963, diverted car PFE 8995 to respondent at New 
York City. This car had been shipped from Tolleson, Arizona, on 
January 23, 1963, consigned by complainant to itself at Chicago. 


5. Car PFE 8995 arrived at contract destination, New York, 
New York, on Wednesday, January 30, 1963, and notice of ar- 
rival was given to respondent on or before February 1. Respond- 
ent obtained an inspection of the load by the National Inspec- 
tion Service of New York City on February 1, with the results, 
in relevant part, as follows: 
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“Place: Pier 51 

“Body Ice: Heavy 

“Temperature: Top. 33°, Bottom, 28°. 
“Layers High: 8 


“Lading: . .. Floor layer bags show roots 1-2 layers deep 
transit frozen. 


“Condition: Firm and crisp. No decay. 


“Equipment: Protested for transit freezing damage.” 


6. Respondent, following this inspection, took no further ac- 
tion in connection with this shipment until February 7, 1963, at 
which time it secured a restricted Federal inspection of the car- 
rots contained in car PFE 8995. This inspection was limited to 
the carrots which could be seen from the doorway and, within 
the scope of the inspection, confirmed the presence of damage 
by freezing in the load. The certificate issued pursuant to this 
inspection showed temperatures in the car to be 32° F. top and 
28° F. bottom, with the damage in the load being “so located as 
to indicate freezing occurred in present location.” 


7. On February 13, 1963, respondent sold the carrots involved 
herein to an English buyer, for shipment to Liverpool, at a price 
of $2.40 per bag, f.a.s., New York. 


8. Complainant has received no payment from respondent in 
connection with this transaction. 


9. The formal complaint was filed on August 5, 1963, which 
was within 9 months after the cause of action accrued herein. 


CONCLUSIONS 


The first issue presented has to do with the acceptance or re- 
jection of the car by respondent. In this connection, respondent 
advised the Department, by letter dated May 22, 1963, that “On 
February 12th, 1963, we notified [the carrier] . .. that the 
contents of the car were found frozen and we refused the car. 
We were under the impression that the railroad would notify 
the shipper as of the condition of the goods on arrival, having 
the car refused by the ultimate consignee.” 


Respondent, under the provision of section 46.2(bb) of the 
regulations in effect at this time, had 24 hours after receiving 
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notice of arrival of the shipment within which to reject same 
to complainant. Section 46.2(cc) of the regulations provides that 
a failure to give notice of rejection within the time allowed in sec- 
tion 46.2(bb) will mean that the produce in question has been 
accepted by the consignee. 


While respondent admits that the shipment involved herein 
arrived in New York on January 30, it is not clear when notice 
of such arrival was given to respondent by the carrier. In any 
event, respondent was aware of this fact no later than February 
1, for it secured an inspection of the carrots by the National In- 
spection Service on that date (Finding of Fact No. 5). Respond- 
ent admittedly made no attempt to reject the shipment, however, 
until February 12, or some eleven days later. Since this exceeded 
the time permitted by the regulations for rejecting the carrots, 
it is concluded that respondent accepted the shipment.? 


Having accepted the carrots, respondent became liable to com- 
plainant for the agreed purchase price thereof, less provable 
damages resulting from any breach of contract by complainant. 
The burden of proving both the breach and damages, by a pre- 
ponderance of the evidence, rests upon respondent as the mov- 
ing party. O’Donnell Fruit Company of Pittsburgh v. Mathew 
Mercurio, 18 A.D. 1173. Respondent, in this connection, alleges 
that the contract was breached by complainant, in that it (com- 
plainant) failed to ship carrots grading U.S. No. 1 at New York 
City, as required by the contract. Respondent relies upon the 
results of the two inspections made of the carrots on February 
1 and February 7 in New York City (Findings of Fact Nos. 5 
and 6) as evidence of the alleged breach. 


The inspection reports submitted by respondent as part of its 
answer show that on February 1 and February 7, respectively, 
freezing and near-freezing conditions prevailed in the car. In 
view of this fact, and considering the other information appear- 
ing on the certificates, it appears that the carrots might have 
been damaged to the extent that they were not U.S. No. 1 on 
arrival at contract destination, in breach of contract. Assuming, 
without deciding, that this was so, there still remains the mat- 
ter of damages to be established by respondent as the result of 
such breach. 


1This conclusion is in accord with subsequent events. Specifically, on February 13, the day 
following the alleged rejection, respondent sold the subject carrots to a third party not in- 
volved herein, as described in Finding of Fact No. 7. 
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The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between the 
value of the goods actually delivered, at the time and place of 
delivery to the buyer, and the value the goods would have had 
at that time if they had met the specifications of the contract. 
Corte & Sons v. Lerner & Son, 14 A.D. 320. With respect to the 
value the carrots would have had, had they met contract require- 
ments at destination, we could accept as evidence applicable 
quotations from the Federal Market News Service Reports for 
the City of New York for January 30, 1963. Beard and Company 
v. Schoenburg, 9 A.D. 893. In this instance, however, the reports 
are not applicable, since they contain no quotations for Arizona 
carrots, U.S. No. 1 grade, in 50-pound sacks. For lack of other 
evidence we take the delivered sale price of $2.10 per bag as 
being indicative of the value the carrots would have had at New 
York, had they met contract requirements. (See East Coast Dis- 
tributors v. Felix Rhymes, Inc.,.13 A.D. 629). The actual mar- 
ket value of goods delivered may be evidenced by the resale price 
when such goods are resold by the buyer in a prompt and proper 
manner. Kirby & Little Packing Co. v. United Fruit & Produce 
Co., 16 A.D. 1066. The carrots involved herein, however, were 
not resold until two weeks after arrival at New York. This re- 
sale was, in our opinion, too remote in point of time to reflect the 
value of the carrots on arrival in New York two weeks earlier. 
Accordingly, we conclude that respondent has failed to establish 
the actual market value of the goods delivered to New York City. 
Without such value we are in no position to measure respondent’s 
damages, if any, which resulted from any breach of contract by 
complainant, and thus have no basis upon which to make an 
award of reparation to respondent. 


It has been mentioned earlier, in the preliminary statement, 
that respondent asks damages by way of a counterclaim against 
complainant. The counterclaim, however, is based upon the same 
grounds as respondent’s defense, to wit: complainant’s alleged 
failure to deliver carrots to respondent at New York, in breach 
of contract and with resultant damages to respondent. We have 
already found that respondent has failed in its defense to estab- 
lish damages resulting from any breach of contract by complain- 
ant. The same is true of the counterclaim. Accordingly, the coun- 
terclaim should be dismissed. 


The delivered purchase price of the carrots involved herein is 
$2,100. From this sum should be subtracted $989.38 freight paid 
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by respondent, leaving a balance due complainant of $1,110.62. 
Respondent’s failure to pay this sum is in violation of section 2 
of the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from date of this order, respondent shall pay 
to complainant, as reparation, $1,110.62, with interest thereon at 
the rate of 5 percent per annum from March 1, 1963, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9406) 


THE LANDON Co. v. PETE’S GARDEN SPOT. PACA Docket No. 
9513. Decided October 20, 1964. 


Dismissal—Death of Respondent 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on April 13, 1964, complain- 
ant seeks reparation of $625, which amount is alleged to be the 
unpaid balance of the purchase price of a truckload of apples 
sold and delivered to respondent in February 1963. A copy of the 
complaint was served upon respondent and he filed an answer 
on July 6, 1964, denying liability for any additional amount. 


By letter dated September 29, 1964, respondent’s wife advised 
the Department that respondent died on September 17, 1964. We 
have held in the past that, upon the death of an individual re- 
spondent, the Secretary has no jurisdiction to enter an award of 
reparation. Anonymous Decision, 7 A.D. 14. On the basis of re- 
spondent’s death, and the fact that the Act does not extend to 
the awarding of reparation against an executor (or executrix), 
the complaint should be and is hereby dismissed. 


Copies of this order shall be served upon complainant and 
respondent’s widow. 
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(No. 9407) 


MARION COUNTY CITRUS Co. v. EGAN, FICKETT & COMPANY. 
PACA Docket No. 9195. Decided October 20, 1964. 


Consignment—Purchase—Suitable Shipping Condition—Oranges—Damages 


Where it is concluded that the transactions were sales rather than consign- 
ments and that complainant breached the warranty of suitable shipping 
condition due to skin breakdown in oranges, damages resulting from 
such breach awarded to respondent. 


Mr. Z. D. Giles, of Leesburg, Florida, for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 31, 1963, complainant seeks 
reparation against respondent in the amount of $816.18, alleged 
to be the balance due on the purchase price of two truckloads 
of oranges allegedly sold and delivered to respondent in October 
1962. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on July 8, 1963. A copy of the report of investigation was 
served upon counsel for complainant on July 9, 1963. Respond- 
ent filed an answer to the complaint on August 12, 1963, denying 
the contract as alleged, denying liability to complainant for any 
additional amount, and asserting a counterclaim against com- 
plainant in the amount of $880.10. 

Since the amount involved in neither the complaint nor the 
counterclaim exceeds $1500, the issues were submitted in accord- 
ance with the shortened method of procedure provided in Sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20). Pursuant to 
such procedure, complainant filed an opening statement. No an- 
swering statement was filed by respondent, and neither party 
submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Marion County Citrus Co., is a corporation 
whose address is Weirsdale, Florida. At the time of the transac- 
tion involved herein, complainant was licensed under the Act. 
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2. Respondent is a partnership composed of Bernard Aloysius 
Egan and Blue Goose Growers, Inc., doing business as Egan, Fick- 
ett & Company, whose address is 1248 Route #22, Mountainside, 
New Jersey. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. On or about October 22, 1962, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
two truckloads of Florida navel oranges, at $2.50 per half box 
carton for sizes 80 and 100, and $2.25 per half box carton for 
sizes 48, 64, and 125, for a total invoice price for the two ship- 
ments of $3,882.75, f.o.b. Florida shipping point. 


4. Complainant shipped on October 22, 1962 from Weirsdale, 
Florida, to Kleiman & Hochberg at New York, New York, 800 
half box cartons of Florida navel oranges, grading U.S. No. 1 
Golden, in a truck operated by Neuman and Walton, Mansfield, 
Ohio. 

5. The oranges referred to in Finding of Fact No. 4 arrived 
at New York on or about October 24, 1962, and were inspected 
on that date by a Federal inspector, the report of which inspec- 
tion showed the following as to quality, condition, and grade: 


“Quality: clean, well formed, well colored, Fairly smooth to 
smooth texture. Grade defects average 4% consisting of 
scarring and mechanical damage. 


“Condition: Generally firm. Range 6 to 20% averaging 14% 
including 3% serious damage by skin breakdown. Less than 
14 to 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, Golden only account of condition.” 


6. Complainant shipped, on October 23, 1962, from Weirsdale, 
Florida, to respondent at New York, New York, 850 half box 
cartons of Florida navel oranges, grading U.S. No. 1 Golden, in 
a truck operated by Tracy Ennis, Deland, Florida. 


7. The oranges referred to in Finding of Fact No. 6 arrived at 
New York on or about October 25, 1962, and were inspected by 
a Federal inspector at 10 a.m. on that date, the report of which in- 
spection showed the following as to quality, condition, and grade: 


“Quality: Clean generally well formed, fairly well colored, 
mostly smooth, some fairly smooth texture. Grade defects 
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average 6% consisting chiefly of scars, rough or protrud- 
ing navels. 


“Condition: Generally firm. In most samples range 8 to 24% 
in few none, averaging 12% damage by skin breakdown, in- 
cluding 4% serious damage. Less than 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 Golden only account of condition.” 


8. On November 1, 1962, respondent remitted to complainant 
for the load of oranges shipped on October 23 the sum of $1,- 
634.17, or $367.08 less than the contract price. 


9. On November 5, 1962, respondent remitted to complainant 
for the load of oranges shipped on October 22 the sum of $1,- 
432.40, or $449.10 less than the contract price. 


10. The formal complaint was filed on May 31, 1963, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The first question presented for our determination in this pro- 
ceeding has to do with the nature of the contract entered into by 
the parties. Complainant alleges that it sold the two truckloads 
of oranges to respondent. Respondent contends that the first load 
of oranges, shipped on October 22, 1962, was sold by respondent 
for account of complainant. There is no dispute as to the sale of 
the second load of oranges or as to the contract prices of the 
oranges. 


Complainant has submitted in evidence an affidavit by F. F. 
Ehlers, its president, in which he states that on October 22, 1962, 
respondent’s agent, John Rountree, appeared at complainant’s 
packing plant, inspected the navel oranges that were being pro- 
cessed, and indicated a desire to purchase for his principal, the 
respondent, two semi-trailer loads of the fruit; that prices were 
discussed and that Rountree then stated, ‘““We will take two semi- 
loads and I’ll have one truck here to pick up one load the 
first thing Monday morning and another Tuesday ;” that Rountree 
then left and on Monday, a trailer appeared at complainant’s 
packing plant to pick up the load of fruit purchased for respond- 
ent; that immediately after departure of the loaded truck, com- 
plainant prepared an invoice covering the load of oranges, and 
mailed it to respondent. According to Ehlers’ affidavit, the same 
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procedure was followed on Tuesday morning, October 23, 1962, 
when the second load of oranges was loaded and shipped to re- 
spondent. Ehlers further stated that no brokerage or agency 
contract was discussed or entered into between him and Mr. 
Rountree, and that Rountree neither advised nor suggested that 
the transaction was any thing more or less than a cash f.0o.b. 
transaction. Complainant’s president states in his affidavit that no 
brokerage or agency relationship has existed between complain- 
ant and respondent for a period of more than three years prior 
to the transaction involved herein. 


Respondent submitted no answering statement and made no 
denial of the statement contained in the affidavit of complain- 
ant’s president. Respondent’s only support for its claim that the 
first load of oranges shipped on October 22, 1962, was to be on 
a consignment basis for complainant’s account is a copy of a 
Broker’s Standard Memorandum of Sale, indicating this load of 
oranges was sold to Kleiman & Hochberg, at New York City, 
for the account of complainant. However, this memorandum of 
sale was not issued until October 24, 1962, two days after ship- 
ment, and on the day the oranges arrived in New York. In a 
letter signed by John E. Rountree attached to respondent’s an- 
swer as Exhibit No. 1, Rountree uses the phrase “when I ordered 
the fruit,” and also the phrase “the fruit was ordered for possi- 
ble resale.” In its answer, respondent makes the statement that, 
“T explained to Mr. Ehlers that the fruit was ordered for possi- 
ble resale to customers in the New York area.” The fact that 
both respondent and its agent Rountree say the fruit “was or- 
dered” is more indicative of a purchase and sale than of a con- 
signment transaction. 


On the basis of the evidence, we conclude that complainant 
sold both loads of oranges to respondent on an f.o.b. basis. 


Since respondent accepted both loads of oranges, it became li- 
able for the purchase prices, subject to its right to claim dam- 
ages for any breach of the contract on the part of complainant. 
Respondent has asserted a counterclaim on the grounds that the 
oranges were not in suitable shipping condition, as indicated by 
Federal inspections made of the oranges upon arrival at New 
York. Under the f.o.b. contract, complainant warranted that the 
oranges were in suitable shipping condition, that is, that they 
were in a condition which, if handled under normal transporta- 
tion service and conditions, would assure delivery without abnor- 
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mal deterioration at the destination specified in the contract. The 
load of oranges which was shipped on October 22, 1962, was found 
upon inspection at New York two days after shipment to contain 
up to 20%, and an average of 14%, including 3% serious dam- 
age by skin breakdown. The load of oranges which was shipped 
on October 23, 1962, was found upon inspection at New York, 
two days after shipment, to contain as high as 24%, and an aver- 
age of 12%, including 4% serious damage by skin breakdown. 
On the basis of the Federal inspections at New York on October 
24 and 25, 1962, we conclude that the oranges purchased by 
respondent from complainant were abnormally deteriorated upon 
arrival at destination. Since there is no evidence that the trans- 
portation service and conditions accorded the shipments were 
other than normal, it is assumed that the oranges were trans- 
ported under normal conditions. We conclude, therefore, that 
complainant breached the suitable shipping condition warranty, 
in violation of Section 2 of the Act. 

The general measure of damages for breach of warranty is the 
difference between the value of the goods actually delivered, at 
the time and place of delivery to the buyer, and the value the 
goods would have had at that time and place if they had met 
the specifications and warranties of the contract. Epperson & 
Symons, Inc. v. Milgram Food Stores, Inc., 22 A.D. 295. Respond- 
ent has attached to its answer, as Exhibit No. 3, a copy of a 
letter written by respondent to the Department’s New York office, 
dated March 15, 1963, in which respondent attempts to show the 
value the oranges would have had if they had met contract re- 
quirements. Respondent quotes prices at which the various sizes 
of oranges contained in the loads in question allegedly sold at 
auction on the New York market on October 24 and 25, 1962, the 
dates of arrival of the subject shipments. The prices referred to, 
according to respondent, were average prices for navel oranges, 
Helbros and Lake Haven brands, on October 24, 1962, and Blue 
Key and Lake Haven brands, on October 25, 1962, but there is 
nothing to indicate whether these brands were comparable, bet- 
ter, or not as good as the oranges involved in this proceeding. Fur- 
thermore, respondent did not submit any sworn evidence to sup- 
port the alleged prices, nor any other documentary proof of the 
value of the oranges in question. In absence of better evidence 
of the value the oranges would have had if they had been up to 
contract requirements, we accept the contract prices, plus freight 
charges, as the value they would have had if they had met con- 
tract specifications. 
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The contract price of the load of oranges shipped on October 
22, 1962, was $1,881.50, and freight charges on this load amounted 
to $380, or a total delivered cost of $2,261.50, which represents 
the value this load of oranges would have had if they had met 
the requirements of the contract. Respondent states that this load 
was split three ways, a part of the load going to Lieberman Broth- 
ers, Newark, New Jersey, another part to Fruitco Corp., New 
York City, and a third part retained by Klieman & Hochberg, to 
whom the oranges were shipped. Respondent states that it in- 
voiced Lieberman Brothers for the load, that a Government in- 
spection was called for (on the date of arrival) when excessive 
skin breakdown was noticed, and that thereafter respondent made 
an allowance of 50¢ per box to the buyers of this load, which 
resulted in an adjusted price of $1861.50. This figure is accepted 
as representing the market value of the oranges actually deliv- 
ered in the shipment of October 22. Deducting this sum from 
$2261.50, the value they would have had if they had been up to 
contract requirements, we find respondent’s damage to be $400. 
In addition, respondent points out that if this shipment had been 
rejected by the buyers, it probably would have been sold at auc- 
tion along with the other shipment which doubtless would have 
reflected less return back to the shipper. In respondent’s ac- 
counting to complainant for this load, $40 was deducted for “auc- 
tion commission,” which obviously is not justified, since this ship- 
ment was not sold at auction. Respondent also deducted a $9 
charge for inspection of the oranges, which is not an allowable 
item of expense, since it is considered as cost of procuring evi- 
dence. Respondent has paid complainant in connection with this 
shipment a total of $1,432.40. To this amount should be added 
respondent’s damage of $400, making a total of $1,832.40, which 
represents the credit to which respondent is entitled in connec- 
tion with this load. When this sum is deducted from the con- 
tract price of $1,881.50, we find there is still due complainant a 
balance of $49.10 on the shipment made October 22, 1962. 


The contract price for the load of oranges shipped October 23, 
1962, is $2,001.50, and the freight charges were $403.75, making 
a total delivered price of $2,405.25 for the second load of oranges. 
This figure is accepted as representing the value these oranges 
would have had if they had been up to contract requirements. 
Respondent’s exhibit No. 2 attached to the answer shows this load 
was sold at auction, and respondent’s accounting indicates gross 
proceeds received from the auction sale amounting to $1,791.50. 
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We accept this figure as the market value of the oranges actu- 
ally delivered to respondent in the second load. When we deduct 
this amount from $2,405.25, the value the oranges would have 
had if they had been up to contract, we find respondent’s dam- 
age to be $613.75. Respondent is also entitled to expenses in- 
curred in connection with the auction sale. Respondent had de- 
ducted total expenses amounting to $157.33. However, two items 
included in the expenses are not allowable, the inspection fee of 
$15 and commission charges made by respondent in the amount 
of $53.75. The allowable items of expense are $12.75 unloading 
charges, $40 rental charges, and $35.83 auction commission, or 
total expenses of $88.58. Adding this amount to the $613.75 dam- 
ages referred to above shows respondent had total damages 
amounting to $702.33. Respondent has paid complainant in con- 
nection with this shipment $1,634.17. Adding to this amount 
respondent’s damage of $702.33 shows respondent is due a credit 
in connection with the oranges shipped October 23 in the amount 
of $2,336.50, which exceeds the original contract price. Deduct- 
ing from this amount the contract price of $2,001.50 shows there 
is due respondent from complainant in connection with this ship- 
ment the sum of $335, Since we have found respondent still owes 
complainant $49.10 on the load of oranges shipped October 22, 
this amount should be deducted from the $335 due respond- 
ent in connection with the shipment of October 23, leaving the 
sum of $285.90 due respondent from complainant on respondent’s 
counterclaim. Respondent should be awarded reparation against 
complainant in the latter amount, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, complainant 
shall pay to respondent, as reparation, $285.90, with interest 
thereon at the rate of 5 percent per annum from December 1, 
1962, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 9408) 


THE GARIN Co. v. LOUIS ZwicK & SON. PACA Docket No. 9428. 
Decided October 26, 1964. 


Acceptance—Liability—Damages—Not Established 


Where respondent accepted carload of lettuce and failed to prove damages 
for alleged breach of suitable shipping condition warranty, it is liable 
for the purchase price of the lettuce accepted by it. 


Mr. T. C. Curry, Grower-Shipper Vegetable Ass’n of Central California, 
Glendale, Arizona, for complainant. Slavin and Carr, of New York, New 
York, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on Sep- 
tember 6, 1963. The formal complaint was filed November 12, 1963. 
Complainant seeks reparation in the amount of $2,400.64, which 
is alleged to be the agreed purchase price of a carload of lettuce 
sold to and accepted by respondent in July 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 
5, 1964. On the same day, a copy of the report of investigation 
was served upon complainant’s representative. Respondent filed 
an answer on May 1, 1964, denying liability to complainant. By 
way of separate defense and set-off, respondent alleges that the 
carload of lettuce was not in suitable shipping condition. Re- 
spondent requested an oral hearing. 


An oral hearing was scheduled to be held at New York, New 
York, on August 21, 1964. In a letter to the presiding officer dated 
June 15, 1964, complainant’s representative advised that com- 
plainant would not be present at the hearing. By letter dated 
August 19, 1964, respondent’s attorney informed the presiding 
officer that respondent would not appear at the hearing. On Aug- 
ust 19, 1964, the presiding officer notified both parties by mail 
that the hearing was cancelled. Subsequently, the parties agreed, 
in effect, to a determination on the basis of the verified pleadings 
filed by them, the exhibits attached thereto, and the Department’s 
report of investigation. 
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FINDINGS OF FACT 


1. Complainant, The Garin Co., is a corporation whose address 
is Post Office Box 1731, Salinas, California. 


2. Respondent, Louis Zwick & Son, is a partnership composed 
of Louis Zwick and Joseph Zwick, whose address is 330 Wash- 
ington Street, New York, New York. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about July 1, 1963, in the course of interstate com- 
merce, complainant sold to respondent a carload of Ogee brand, 
2-dozen size lettuce, consisting of 704 cartons, at an agreed price 
of $3.25 per carton, f.o.b. Salinas, California, plus a precooling 
charge of 16 cents per carton, or a total agreed purchase price 
of $2,400.64. The contract between the parties was negotiated 
by William Hudelson, a broker located at 120 East Acacia Street, 
Salinas, California. 


4. On July 1, 1963, pursuant to the foregoing contract, com- 
plainant shipped 704 cartons of lettuce in car PFE 44050 from 
Salinas, California, to respondent at New York, New York. The 
car arrived and was accepted by respondent on or about July 
7, 1963. 


5. On July 7, 1963, at 10:30 p.m., a joint inspection was made 
of car PFE 44050 at New York by the Railroad Perishable In- 
spection Agency and the National Inspection Service. In perti- 
nent part, the results of the two inspections were as follows: 


Railroad Perishable Inspection Agency 


“Commodity Temperatures, Top 42 Bottom 40 


“Commodity-Condition : 


2 dozen heads. Heads are generally well formed, sized 
and trimmed. Clean. Firm to hard. Medium to good green 
color. Fresh. Crisp. Range 0 to 4% average 1% early 
stage slimy decay affecting outer leaves.” 


National Inspection Service 


“Temperature of Commodity, Top 44 Bottom 45 


“Commodity—2 DOZEN SIZES. TIGHT FULL PACK. 
Medium to fairly large sized heads. Well formed. Clean. 
Leafy. 16 to 36% show marginal browning. Firm to hard. 
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“Condition—Medium green color. Butts pink. 20 to 32% 
show pink discolored midribs on sides of heads. Range 0 
to 24%, average 6% decay. Range 4 to 20%, average 11% 
tipburn.” 


6. On July 10, 1963, at 10:25 a.m., car PFE 44050 received a 
Federal inspection restricted to the incomplete stacks and upper 
three layers of the lettuce then remaining, 504 cartons. The in- 
spector certified the temperature of the product at the doorways 
as being bottom 45° F, top 46° F, and described the quality, con- 
dition and grade of lettuce, as follows: 


“Quality: Clean. Fairly well trimmed. Average 60% hard, 
28% firm, 12% fairly firm. Grade defects aver- 
age 6% consisting of broken midribs. 


“Condition: Head or portions of heads not affected by decay 
or tipburn are fresh. Good green color. Wrap- 
per leaves: Average 1% decay. Head leaves: 1 
to 5 heads per carton averaging 11% damage 
by Tipburn. 1 to 4 decayed heads in most car- 
tons none in many averaging 5% bacterial soft 
rot in all stages affecting 1 to 3 outer leaves to 
14 of head. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1, 60% hard, 28% firm, only account 
of condition.” 


7. Respondent has made no payment to complainant in con- 
nection with this transaction. 


8. The formal complaint was filed on November 12, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The sole issue raised by respondent in this proceeding is wheth- 
er the lettuce in car PFE 44050 was in suitable shipping condition. 
There is no dispute that respondent accepted the shipment. This 
being so, respondent is liable for the total purchase price, less 
the damages, if any, sustained by reason of a breach of war- 
ranty by complainant. The burden of proving both the breach 
and the damages rests upon respondent. Moritz v. Tannous, 21 
A.D. 158. 
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Because of the conclusions reached below, it is unnecessary to 
determine whether complainant breached the warranty of suit- 
able shipping condition. Assuming respondent proved such a 
breach, no relief could be granted because of its failure to prove 
any resulting damages. 


The measure of damages for breach of warranty is the differ- 
ence between the market value of the goods actually delivered, at 
the time and place of delivery to the buyer, and the market value 
the goods would have had at that time if they had met the speci- 
fications and warranties of the contract. United Packing Co. v. 
Connecticut Celery Co., 16 A.D. 810. The burden of proving both 
values is upon respondent. C&S Produce v. L. N. Coxe, 8 A.D. 
615, 619. Respondent offered no proof of either value. 


It is alleged in the answer that by reason of complainant’s 
breach, respondent has been damaged in a sum at least equal to 
the amount claimed by complainant. The Department’s report 
of investigation contains a copy of letter from respondent to the 
Department dated December 19, 1963, stating that it sustained 
a loss in excess of the agreed price. There is no evidence of the 
market value of the lettuce actually delivered, such as the amount 
realized on resale, or the market value of lettuce meeting con- 
tract requirements. Accordingly, it is concluded that respond- 
ent has failed to sustain the burden of proof as to damages. 


Respondent’s failure to pay the agreed purchase price for the 
carload of lettuce in question is a violation of section 2 of the 
act. Reparation in the amount of $2,400.64, plus interest, should 
be awarded complainant. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,400.64, with interest there- 
on at the rate of 5 percent per annum from August 1, 1963, until 
paid. 


The facts and circumstances set forth herein shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 9409) 


GEORGE GUENTHNER & SON v. ARROWHEAD GROWERS SALES CoO. 
PACA Docket No. 9353. Decided October 26, 1964. 


Rejection—Without Reasonable Cause—Failure to Order Shipment—Damages 


Where definite date for delivery not specified in amended contract, com- 
plainant entitled to expect acceptance by respondent of perishable agri- 
cultural commodity within reasonable time. Respondent’s failure to 
order shipment of seed potatoes within reasonable time amounted to 
rejection without reasonable cause and damages awarded to complainant. 


Complainant and respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on November 4, 1963, complainant seeks 
to recover from respondent reparation in the amount of $275, al- 
leged to be the damage sustained as a result of respondent’s fail- 
ure to accept potatoes sold to him in December 1962, for ship- 
ment in March 1963. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigtaion, was served upon respond- 
ent on December 21, 1963. A copy of the report of investigation 
was served upon complainant on the same date. Respondent filed 
an answer on February 12, 1964, admitting the purchase of the 
potatoes, alleging a subsequent revision of the original contract, 
denying that he refused to accept the potatoes, and denying lia- 
bility for the amount claimed. 


Since the amount involved in this proceeding does not exceed 
$1,500, the issues were submitted in accordance with the short- 
ened method of procedure provided in Section 47.20 of the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement and respondent filed an an- 
swering statement. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George Guenth- 
ner and Dwayne Guenthner, doing business as George Guenth- 
ner & Son, whose address is Route #1, Byrant, Wisconsin. 
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2. Respondent is an individual, Robert J. Sweet, doing busi- 
ness as Arrowhead Growers Sales Co., whose address is P.O. Box 
D. Stevens Point, Wisconsin. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about December 19, 1962, contemplating shipment in 
interstate commerce, complainant by oral contract sold to re- 
spondent one truckload consisting of approximately 350 100- 
pound bags of Blue Tag, Certified, Fresh, Superior seed potatoes, 
at an agreed price of $3.50 per cwt, for a total invoice price of 
$1,225, f.o.b. Bryant, Wisconsin. It was further agreed that the 
potatoes would be shipped by complainant, at respondent’s re- 
quest, during March 1963, to New York. 


4. Some time after the purchase and sale of the potatoes re- 
ferred to in Finding of Fact 3, respondent notified complainant 
that respondent’s New York customer had cancelled his order for 
seed potatoes, but stated that respondent would accept the pota- 
toes when new sales were negotiated. 


5. On or about April 2, 1963, respondent sent a truck to com- 
plainant’s warehouse and picked up 100 bags of the Blue Tag, 
Certified, Superior seed potatoes, for which respondent paid the 
agreed purchase price. On or about April 15, 1963, complainant 
requested respondent to take the balance of the potatoes, but 
respondent failed to do so. Respondent did not notify complain- 
ant that he would pick up the remaining 250 bags of seed pota- 
toes until some time in May 1963. 


6. On or about April 22, 1963, complainant sold the remaining 
250 bags of potatoes covered by the contract to The Northern 
Potato Sales, Inc., at Antigo, Wisconsin, for a price of $2.40 
per cwt, or $1.10 per bag less than the original contract price. 
Respondent has not paid the loss of $275 demanded by com- 
plainant. 


7. An informal complaint was filed on July 30, 1963, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The parties are agreed that on or about December 19, 1962, 
they entered into a contract for the sale by complainant and the 
purchase by respondent of approximately 350 bags of seed pota- 
toes, and that shipment was to be during the month of March 
1963, to New York. Complainant states that it was ready, will- 
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ing, and prepared to ship or deliver to respondent 350 bags of 
seed potatoes in March 1963, pursuant to the contract, but that 
respondent failed and refused to order shipment or to pick up 
the potatoes. Respondent contends that the contract was “re- 
scinded” at a subsequent date by mutual oral agreement as to 
date of delivery and destination; that complainant was advised 
“the seed would be moved as soon as respondent set up sales 
for same”; and that complainant “agreed and did not object.” 

Since complainant has not specifically denied that the original 
contract was amended as to contract destination and time of 
shipment, and since complainant delivered to respondent 100 bags 
of the potatoes on April 2, 1963, we conclude that complainant 
agreed to waive that portion of the original contract calling for 
shipment in March. The question arises as to when shipment. of 
the potatoes should have been made after waiver of the original 
agreement as to time of shipment. There is no evidence that any 
specific time or time limit for shipment or pick up of the pota- 
toes was agreed upon by the parties. Since no definite date or 
time was specified for delivery of the potatoes under the amended 
contract, complainant was entitled to expect performance (ac- 
ceptance) by respondent within a reasonable time. Respondent 
should have ordered shipment or picked up the potatoes within 
a reasonable time. What constitutes a “reasonable time” depends 
upon the nature of the commodity involved, the specifications of 
the contract, and other circumstances. In this case, although seed 
potatoes are not as perishable as some other commodities, the 
fact remains that they are a perishable commodity and the con- 
tract here called for “Certified, Fresh, Superior seed potatoes.” 
Complainant’s evidence establishes that the potatoes in question 
had been sacked and were waiting to be delivered for a month, 
and complainant states they were rapidly going “out of grade,” 
with sprouts coming through the burlap bags. 


Complainant alleges in its informal complaint that a number 
of calls were made to respondent in March and April relative to 
respondent’s taking the potatoes. Complainant alleges in the for- 
mal complaint that the last call to respondent was made on 
April 15. Although respondent admits receiving calls from com- 
plainant during March, he denies the call of April 15. In view 
of the admitted calls in March, we are convinced that complain- 
ant also called respondent in April, including April 15. There- 
after, complainant resold the seed potatoes on or about April 22. 
Respondent’s final request for delivery of the potatoes was not 
received until some time in May 1963. 
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In our opinion, request for delivery in May was not within a 
reasonable time, under all the circumstances of this case. We, 
therefore, conclude that respondent’s failure to order shipment 
or accept delivery of the potatoes within a reasonable time 
amounted to a rejection without reasonable cause, in violation 
of Section 2 of the Act. Complainant should be awarded repar- 
ation for its damages resulting from respondent’s breach of the 
contract, together with interest. Complainant’s evidence estab- 
lishes that it sold the 250 bags of potatoes at $2.40 per bag or 
$1.10 per bag less than the contract price. On 250 bags of pota- 
toes, at $1.10 per bag, complainant’s damage is $275. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $275, with interest thereon 
at the rate of 5 percent per annum from May 1, 1963, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies of this order shall be served upon the parties. 


(No. 9410) 


MERCED TOMATO GROWERS Coop. ASSN. v. JONES TOMATO HOUSE, 
Inc. PACA Docket No. 9386. Decided October 29, 1964. 


Acceptance—Liability—Bankruptcy—Discretion of Secretary 


Respondent, having accepted shipment of tomatoes conforming to contract 
requirements, is liable for contract price thereof. Bankruptcy proceed- 
ings do not terminate action already pending in nonbankruptcy trib- 
unal and in absence of stay order by bankruptcy court it is within dis- 
cretion of Secretary whether or not to proceed under the circumstances 
of a particular case. 


Complainant pro se. Witcher & Young, of Birmingham, Alabama, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
An informal complaint was filed on November 12, 1963. The for- 
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mal complaint was filed on February 14, 1964. Complainant seeks 
to recover $2,600, which is alleged to be due complainant in con- 
nection with a load of tomatoes sold to respondent on July 11, 
1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on March 30, 1964. A copy of the 
formal complaint and a copy of the report of investigation, re- 
spectively, were served on respondent on March 4 and March 30, 
1964. Respondent filed an answer on March 19, 1964, denying 
the allegations of the complaint and alleging that it was adjudi- 
cated a bankrupt on December 4, 1963. 


Although the amount in controversy exceeds $1,500, the par- 
ties waived oral hearing. The evidence is therefore submitted 
under the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant to this procedure com- 
plainant and respondent, respectively, were given the opportun- 
ity to file an opening and an answering statement, but neither 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Merced Tomato Growers Coop Assn., is a cor- 
poration whose address is P.O. Box 672, Merced, California. 


2. Respondent, Jones Tomato House, Inc., is a corporation 
whose address is 450 Finley Avenue West, Birmingham, Ala- 
bama. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On July 11, 1963, in the course of interstate commerce, com- 
plainant sold to respondent one truckload, or 650 60-pound wire- 
bound crates, of Mature Green Tomatoes, U.S. No. 2 grade, size 
6x6 and larger, at an agreed price of $4 per crate, f.o.b. Merced, 
California. 


4. The contract between the parties was negotiated by a brok- 
er, Tom-A-Co-V. Honey, of Atwater, California, and Lakeland, 
Florida, who issued a Brokers Standard Memorandum of Sale in 
connection with the transaction on July 11, 1963, 


5. On July 11, 1963, pursuant to the contract set forth in Find- 
ing of Fact No. 3, complainant loaded 650 60-pound wirebound 
crates of Mature Green tomatoes onto a truck owned and/or oper- 
ated by Farmers Trucking and billed them out to respondent at 





SN Ee a a — | 








MERCED TOMATO GROWERS v. JONES TOMATO HOUSE 1305 
Cite as 23 A.D. 1303 


2 p.m. on that same afternoon. The tomatoes thus loaded and 
shipped to respondent had been subjected to Federal-State in- 
spection at 1:30 p.m. on July 11 and certified as U.S. No. 2 grade, 
Mature Green. 


6. Complainant issued its invoice No. 314 to respondent on 
July 11, 1963, showing a total contract price of $2,600. Com- 
plainant also confirmed the shipment to respondent by telegram 
of July 11, as follows: 


“FARMERS TRUCK OUT TODAY TWO PM 650 US TWO 
WIREBOUNDS 250 5/6 400 6/6 4.00 FOD MERCED.” 


Respondent made no protest to complainant regarding the con- 
tents of either the invoice or the telegram. 


7. Respondent, upon arrival of the tomatoes at contract des- 
tination, accepted same without complaint but has failed to make 
any payment to complainant in connection with such shipment. 


8. An informal complaint was filed on November 12, 1963, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent in its answer alleges that on December 4, 1963, it 
was adjudicated a bankrupt by the United States District Court 
for the Northern District of Alabama, Southern Division, in 
Bankruptcy Case No. 65570. This is corroborated by a statement 
to that effect appearing in a copy of “‘Notice of First Meeting of 
Creditors,” dated December 4, 1963, which is signed by the ref- 
eree in bankruptcy and attached as an exhibit to the verified 
answer. 


It has been held that bankruptcy proceedings do not, merely 
by virtue of their maintenance, terminate an action already pend- 
ing in a nonbankruptcy tribunal to which the bankrupt is party. 
In the absence of a stay order by the bankruptcy court, it is 
within the discretion of the Department whether or not to pro- 
ceed further with the reparation proceeding under the cir- 
cumstances presented in a particular case, Anonymous, 12 A.D. 
263. Gehl’s Guernsey Farms, Inc. v. Midfield Packers, et al, 8 
A.D. 187. In the instant case, both parties have had opportunity 
to submit evidence in support of the issues framed by their plead- 
ings. In our opinion the case should proceed to order. 
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Complainant in its formal complaint has alleged the sale, ship- 
ment, receipt and acceptance of the subject truckload of toma- 
toes. Complainant further alleges that the tomatoes met contract 
requirements, but that respondent has failed to make any payment 
in connection with this transaction. Respondent in its answer 
denies all the allegations of the complaint, so that the burden 
of proving such allegations, by a preponderance of the evidence, 
rests upon complainant as the moving party. 


Complainant has submitted evidence in support of the several 
allegations contained in the complaint. This evidence is not re- 
butted by any evidence submitted by respondent. Accordingly, 
we conclude that complainant has sustained its burden of prov- 
ing the allegations of its complaint. 


Having accepted the shipment of tomatoes, respondent became 
liable to complainant for the f.o.b. contract purchase price there- 
of, or $2,600. Its failure to pay this sum to complainant is in 
violation of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,600, with interest thereon 
at the rate of 5 percent per annum from August 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 


(No. 9411) 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. KALEEL BROTHERS, 
Inc. PACA Docket No. 9271. Decided October 29, 1964. 


Petition for Reconsideration—Dismissal 


The order of September 23, 1964, is supported by the evidence and the law 
applicable thereto and respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judical Offcer 
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ORDER UPON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
aural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On September 23, 1964, an order was issued awarding repara- 
tion to complainant against respondent in the amount of $457.50, 
with interest. A copy of this order was served on respondent on 
September 24, 1964. Respondent filed a petition for reconsider- 
ation on October 5, 1964, which was within the 10-day period al- 
lowed by section 47.24 of the rules of practice (7 CFR 47.24). 
In accordance with that section, the timely filing of the petition 
automatically operated to set aside our order of September 23 
pending final action on the petition. 


Upon reconsideration of the order of September 23, 1964, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of issuance of 
such order. In our opinion, that order is supported by the evi- 
dence and by the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon com- 
plainant. 


The order of September 23, 1964, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date hereof. 


Copies of this order shall be served upon the parties. 


Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—ON MOTION OF PARTIES 


(No. 9412) 


HYBELS’ PRODUCE COMPANY, INC. v. HENRY J. SCIAMBRA & HOL- 
LIS M. FLETCHER. PACA Docket No. 9470. Dismissed October 
5, 1964. 


(No. 9413) 


W. H. NICOLLS, JR. v. ELIAS RuIz & Co. PACA Docket No. 9219. 
Dismissed October 7, 1964. 
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(No. 9414) 


BOSGRAAF SALES COMPANY v. HENRY J. SCIAMBRA & HOLLIS M. 
FLETCHER. PACA Docket No. 9579. Dismissed October 9, 1964. 


(No. 9415) 


EDWARD DILATUSH & CO, v. RIVERSIDE FRUIT Co., INC. PACA 
Docket No. 9583. Dismissed October 9, 1964. 


(No. 9416) 


C. E. DUNCAN PRODUCE Co., INC. v. TOM LANGE COMPANY, INC. 
PACA Docket No. 9509. Dismissed October 12, 1964. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 


(No. 9417) 


In re Moore’s, INc. PACA Docket No. 9522. Dismissed Octo- 
ber 22, 1964. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 9418) 


WADE HATCHER AND D. C, HOLLAND v. DEAN E. OXNER. PACA 
Docket No. 9590. Reparation of $1,074.78 with 5 percent in- 
terest from January 1, 1964, awarded complainant against 
respondent in order issued October 29, 1964. 


(No. 9419) 


STANLY PRODUCE Co. v. DICK’S PRODUCE COMPANY. PACA Dock- 
et No. 9596. Reparation of $1,653.15 with 5 percent interest 
from March 1, 1964, awarded complainant against respondent 
in order issued October 29, 1964. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 9420) 


CHASE AND COMPANY v. THE TODD COMPANY. PACA Docket No. 
9580. Reparation of $2,305.93 with 5 percent interest from 
March 1, 1964, awarded complainant against respondent in or- 
der issued October 5, 1964. 


(No. 9421) 
HORNER PRODUCE SHIPPERS, INC. v. E. D. ASLAN PRODUCE Co., 
Inc. PACA Docket No. 9578. Reparation of $365.50 with 5 


percent interest from February 1, 1964, awarded complainant 
against respondent in order issued October 5, 1964. 


(No. 9422) 


WATSONVILLE PIE APPLE PROCESSING Co. v. SORORITY, INCORPOR- 
ATED. PACA Docket No. 9500. Reparation of $1,000 with 5 
percent interest from October 1, 1963, awarded complainant 


against respondent in order issued October 5, 1964. 
(No. 9423) 


BOLER FRUIT & VEGETABLE CO. v. HART’S PRODUCE Co. PACA 
Docket No. 9419. Reparation of $379.44 with 5 percent inter- 
est from July 1, 1963, awarded complainant against respond- 
ent in order issued October 7, 1964. 


(No. 9424) 


F. J. REARDON, INC. v. HARRISBURG DAILY MARKET, INC. PACA 
Docket No. 9582. Reparation of $1,965 with 5 percent interest 
from June 1, 1964, awarded complainant against respondent 
in order issued October 7, 1964. 


(No. 9425) 


SANTA CLARA PRODUCE INC. v. ELLIOTT’S TOMATO HOUSE, INC. 
PACA Docket No. 9588. Reparation of $1,801 with 5 percent 
interest from December 1, 1963, awarded complainant against 
respondent in order issued October 12, 1964. 
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(No. 9426) 


ARROWHEAD RANCHES v. L. E. TOWLE CUSTOM FARM CONTRACT- 
ING. PACA Docket No. 9594. Reparation of $2,975 with 5 per- 
cent interest from September 1, 1964, awarded complainant 
against respondent in order issued October 21, 1964. 


(No. 9427) 


BOWEN PRODUCE Co. v. A & A PRODUCE Co, PACA Docket No. 
9591. Reparation of $1,151.55 with 5 percent interest from 
February 1, 1964, awarded complainant against respondent in 
order issued October 21, 1964. 


(No. 9428) 


CENTRAL FLORIDA VEGETABLE GROWERS ASSN. v. THE TODD COM- 
PANY. PACA Docket No. 9586. Reparation of $2,097.40 with 
5 percent interest from March 1, 1964, awarded complainant 
against respondent in order issued October 21, 1964. 


(No. 9429) 


ARON ALBINDER v. GOFFIN PRODUCE, INC. PACA Docket No. 9593. 
Reparation of $533.92 with 5 percent interest from March 1, 
1964, awarded complainant against respondent in order issued 
October 22, 1964. 


(No. 9430) 
SWEETHEART FRUIT & MELON GARDEN v. SOUTHERN PRODUCE Co., 
Inc. PACA Docket No, 9589. Reparation of $4,514.89 with 5 


percent interest from July 1, 1964, awarded complainant against 
respondent in order issued October 22, 1964. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 9431) 


FRED G. HILVERT Co., INC. v. CALIFORNIA PRODUCE EXCHANGE, 
Inc. PACA Docket No. 9554. Order issued October 8, 1964. 
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COURT DECISIONS 


DOMENIC MARIETTI, ET AL v. ORVILLE FREEMAN, Secretary of 
Agriculture. Decided September 30, 1964. 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF RHODE ISLAND 


Civil Action No. 3325 


OPINION 


DAY, DISTRICT JUDGE. 


This is an action brought by certain milk producers and asso- 
ciations of milk producers wherein they seek to obtain certain 
injunctive and declaratory relief, against the defendant, Secre- 
tary of Agriculture. 


In their complaint, filed August 17, 1964, the plaintiffs allege 
that this action arises under the provisions of the Agricultural 
Marketing Agreement Act of 1937, as amended, 7 U.S.C.A. § 601 
et seq. and particularly 7 U.S.C.A §§ 608(b) and 608(c). Juris- 
diction is alleged to be based upon diversity of citizenship and 
the existence of a controversy in the requisite amount. Addition- 
ally, plaintiffs allege that this action arises under Acts of Con- 
gress regulating commerce. 


The individual plaintiffs allege that they are milk producers 
who are and at all times have been delivering milk to milk hand- 
lers at pool plants subject to Federal Milk Order No. 14 regu- 
lating the handling of milk in the Southeastern New England 
Marketing Area, so-called; that some of them, who are members 
of said associations of producers, bring said complaint for them- 
selves and also for the benefit of other members of said associa- 
tions who are similarly situated, and for the benefit of all other 
producers subject to said Federal Milk Order No. 14 which has 
been in effect since January 1, 1959; that said Southeastern New 
England Marketing Area includes the entire State of Rhode Is- 
land and the southeastern area of the Commonwealth of Mas- 


sachusetts. 
The plaintiffs further allege that on January 7 and through 


January 25, 1963, and on February 11 and through February 
16, 1963, public hearings were held on proposed amendments to 
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Federal Milk Orders regulating the handling of milk in the 
Southeastern New England, Boston, Worcester, Springfield and 
Connecticut marketing areas, pursuant to petitions filed by pro- 
ducers, handlers and cooperative associations of producers en- 
gaged in marketing milk in one or more of said marketing areas; 
that the notice of said hearings did not contain any proposal for 
the consolidation of the Greater Boston, Worcester, Springfiield 
and Southeastern New England Marketing Areas and orders into 
one marketing area and order, and that no evidence was submit- 
ted by any party at said hearings either in support of or in oppo- 
sition to the consolidation of said marketing areas and orders into 
one marketing area and order, that the defendant has declared 
his intention to amend said orders regulating the handling of milk 
in the Greater Boston, Springfield, Worcester, and Southeastern 
New England marketing areas so that said areas would be con- 
solidated into one area to be designated as the “Massachusetts- 
Rhode Island marketing area,” that the defendant has wrong- 
fully, arbitrarily and contrary to the provisions of 7 U.S.C.A § 
608c(19) submitted said proposed amendment to a referendum 
among all the producers supplying said Greater Boston, Worces- 
ter, Springfield and Southeastern New England areas rather than 
limiting the submission to a referendum among those producers 
supplying milk for said Southeastern New England marketing 
area; that said proposed amendment is invalid as a matter of law, 
that it does great harm and damage to the plaintiffs and mem- 
bers of the plaintiff associations who supply milk for the present 
Southeastern New England marketing area and if adopted by 
defendant will deprive them of benefits now enjoyed by them 
under said Order No. 14. 

In their complaint plaintiffs seek a declaratory judgment that 
said proposed amendatory order creating said ‘Massachusetts- 
Rhode Island marketing area” is contrary to the provisions of 
said Agricultural Marketing Agreement Act of 1937, as amended, 
and not in accordance with law and a permanent injunction re- 
straining the defendant, his deputies, agents and servants from 
taking any further action to effectuate said proposed amenda- 
tory order. 

This matter is presently before me upon the plaintiff’s motion 
for a preliminary injunction and upon the motion of the defend- 
ant to dismiss for want of jurisdiction over the subject matter 
because plaintiffs lack standing to maintain this action. Prior 
to said hearing on these motions, certain cooperative associations 
of dairy farmers, whose members supply milk for said market- 
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ing areas, were permitted upon their motion to participate in 
this action and in all proceedings in connection therewith as 
amici curiae. 


Evidence, oral and documentary, was presented during said 
hearing on plaintiffs’ motion for a preliminary injunction and 
defendant’s motion to dismiss for want of jurisdiction. The evi- 
dence established that the proposed amendatory order concern- 
ing which plaintiffs seek relief was in fact issued by the Assist- 
ant Secretary of Agriculture on August 24, 1964, to become effec- 
tive by its terms on October 1, 1964. This order (designated as 
Milk Order 1) was published in the Federal Register, August 27, 
1964, 29 F.R. 12,236 et seq. Said evidence also established that 
no petition has since been filed with the Secretary of Agricul- 
ture by the plaintiffs, or any of them, under the provisions of 7 
U.S.C.A. § 608¢(15) (A), seeking a modification of said order or 
to be exempted from its operation. 


The Agricultural Marketing Agreement Act of 1937, as .mend- 
ed, 7 U.S.C.A. § 601 et seq. and milk orders issued thereunder 
impose regulations solely on handlers of milk. By its terms the 
Act expressly provides that no order issued thereunder shall be 
applicable to any producer in his capacity as a producer. 7 U.S. 
C.A. § 608c(13) (B). 


As to persons who are regulated by milk marketing orders 
(handlers) such Act specifically provides an administrative pro- 
ceeding subject to judicial review for the purpose of challenging 
the provisions of a marketing order or of any obligation there- 
under. 7 U.S.C.A. 608c(15) (A) and (B). And before a handler 
may seek judicial relief from the provisions of or obligations im- 
posed under a marketing order he must exhaust his administra- 
tive remedy before the Secretary of Agriculture. United States v. 
Ruzicka, 1946, 329 U.S. 287. Plaintiffs as producers who are un- 
regulated by the Act are given no greater status by the Act than 
the handlers who are regulated. 


In my opinion, the decision of the Court of Appeals in Ben- 
son v. Schofield, 1956, C.A.D.C., 236 F, 2d 719, cert denied 1957, 
352 U.S. 976, is controlling here upon the issue of jurisdiction. 
In that case, milk producers brought an action against the Sec- 
retary of Agriculture to enjoin him from promulgating or mak- 
ing effective that part of his order which would extend the limits 
of the Greater Boston Marketing Area to reach and include milk 
distributed and sold in certain named towns. The plaintiffs, like 
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those in this action, claimed irreparable injury would result 
to them because the extension of the marketing area would re- 
sult in lower returns to them. The Court of Appeals in reversing 
the lower court and in ordering the dismissal of the complaint 
said at page 722: 


“Rather, we conclude that this action may not be maintained 
at all. 


“In the first place, so far as handlers are concerned, includ- 
ing producers as handlers, the Act expressly provides that 
when the Secretary has promulgated his order, ‘it becomes 
final, if in accordance with law’ subject to review only as the 
Act provides. Even then upon such review, if there has 
been error, the court must remand for proceedings ‘in ac- 
cordance with law,’ and the pendency of proceedings under 
the subsection noted ‘shall not impede, hinder or delay the 
United States or the Secretary * * * from obtaining relief 
* * * [’] as provided in 608a(6). There is no provision author- 
ing interference with the administrative plan. When we have 
in mind the purposes of the legislation, it is difficult to see 
how Congress in these respects could more effectively have ex- 
pressed its will than is evident from a mere reading of the 
Act. If appellees were to be deemed handlers, they would be 
bound by the administrative remedy and the judicial review 
provisions of the Act. Appellees, viewed as producers, being 
unregulated, are given by the Act no greater status than the 
handlers who are regulated. 


“In the second place appellees ‘to have standing in court, 
must show an injury or threat to a particular right of their 
own as distinguished from the public’s interest in the admin- 
istration of the law.’ Mere loss of income in consequence of 
the action of Government or economic disadvantage, by it- 
self, constitutes damnum absque injuria which does not con- 
fer standing * * *” 


Similarly, in United Milk Producers of New Jersey v. Benson, 
1955, C.A.D.C., 225 F 2d 527, producers of milk brought an ac- 
tion against the Secretary of Agriculture challenging a market- 
ing order and alleging as their injury that the blended price pay- 
able under the order was less than they might receive were it 
not for the provisions of said order, 
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In sustaining the lower court’s dismissal of plaintiff’s complaint 
for lack of standing to maintain their action, the Court of Ap- 
peals said at Page 529: 


“The decisions referred to make clear (1) that injury from 
lawful competition is damnum absque injuria and affords 
no standing to the party damaged to seek judicial relief 
therefrom, absent statutory aid to standing; (2) that com- 
petition otherwise lawful is not unlawful because made more 
injurious by governmental action assumed to be invalid with 
possible exceptions not here relevant, so long as no legal 
right of the party injuriously affected is invaded, see Ten- 
nessee Power Co. v. T.V.A.., supra, 306 U.S. at pages 139, 
140, 59 S. Ct. at page 370; and (3) that no legal right of 
one in a situation comparable in all material respects to plain- 
tiffs is invaded by lawful competition that is faciiltated by 
such governmental action, and thereby made more economi- 
cally injurious than otherwise would be the case.” 


The case of Stark v. Wickard, 1944, 321 U.S. 288 cited by plain- 
tiffs in support of their claim of standing to challenge the de- 
fendant’s order is in my opinion clearly distinguishable from the 
instant case on its facts. In holding that the plaintiffs, who were 
producers, had standing to challenge a provision of the Greater 
Boston Milk Marketing Order which provided for payments to 
be made to certain cooperative associations for marketing serv- 
ices rendered by them, the Supreme Court said at pages 308-9: 


“It is because every dollar of deduction comes from the pro- 
ducer that he may challenge the use of the fund. The peti- 
tioners’ complaint is not that their blended price is too low, 
but that the blended price has been reduced by a misapplica- 
tion of money deducted from the producers’ minimum price.” 


Here, plaintiffs make no claim of any invasion of any legal 
right such as that involved in Stark v. Willard [Wickard], supra. 


In my opinion, the plaintiffs have no standing to maintain this 
action. Accordingly, the defendant’s motion to dismiss said com- 
plaint for want of jurisdiction must be and it is granted and 
said complaint is dismissed. 
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UNITED STATES OF AMERICA v. LEWES DAIRY, INC. LEWES DAIRY 
INC. AND CLIFFORD S, OTT AND JAMES M. FAULKNER, Individu- 
ually and as Co-partners Doing Business as HOLLYBROOK DAIRY, 
a Co-partnership v. ORVILLE L. FREEMAN, as Secretary of Agri- 
culture. Decided October 6, 1964. 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


No. 14642 


No. 14643 


Appeals From the United States District Court For The 
District of Delaware 


OPINION OF THE COURT 


By KALODNER, CIRCUIT JUDGE. 


The United States instituted a proceeding in the District Court 
against Lewes Dairy, Inc., to enforce compliance with the pro- 
vision of the Agricultural Marketing Agreement Act of 1937, as 
amended, 7 U.S.C. 601 et seq., and of the Marketing Order (Or- 
der No. 127, later renumbered No. 16) regulating the handling 
of milk in the Upper Chesapeake Bay, Maryland marketing area 
(7 C.F.R. Part 1027).1 


The District Court entered on May 21, 1963, an order requir- 
ing the defendant to pay into the registry of the court arrearages 
due under the Marketing Order for the period from February, 
1960, to December, 1962, in the amount of $92,956.65, and also 
to pay into the registry of the court amounts currently due under 
the Marketing Order. 


In the interim, Lewes Dairy, Inc., and Clifford 8. Ott and James 
M. Faulkner, doing business as Hollybrook Dairy, a co-partner- 
ship, instituted proceedings in the District Court against the 
Secretary of Agriculture, pursuant to the Agricultural Market- 
ing Agreement Act of 1937, as amended, 7 U.S.C. 608c¢ (15) (B), 
to review the denial of petitions for relief from Marketing Order 


1The Secretary officially promulgated the Order on December 31, 1959, 24 F.R. 11071. The 
Order became effective for reporting purposes on January 1, 1960, and for purposes of min- 
imum price payments on February 1, 1960. 
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No. 127 addressed to the Secretary pursuant to Section 608c 
(15) (A) of the Act.? 


In this second proceeding, the District Court, on motions for 
summary judgment filed by the plaintiffs and by the Secretary, 
upon “Findings of Fact” and “Conclusions of Law,” entered its 
order holding invalid Marketing Order No. 127 as it applied to 
the plaintiffs. The Secretary has appealed from this order, at 
our No. 14643. 


The District Court, on July 16, 1963, entered an Order in the 
earlier enforcement proceeding so as to relieve Lewes Dairy, Inc. 
of the obligation of paying, as provided in its Order of May 21, 
1963, the $92,956.65 arrearages into the registry of the court, 
pending appeal. The later Order provided that in the event this 
Court should reverse the District Court’s Order in the review 
proceeding and remand for further administrative proceedings, 
the obligation to pay the arrearages should be deferred until sixty 
days after a final determination of the new proceeding. The Unit- 
ed States has appealed at our No. 14642 from this July 16, 1963 
Order. 


With respect to the review proceeding (appealed at No. 14643), 
which we take up first, the ultimate issue is whether the Milk 
Marketing Order involved establishes an economic trade barrier 
inconsistent with the provisions of Section 608c(5) (G)* of the 
Agricultural Marketing Agreement Act of 1937, as amended, 7 
U.S.C. § 608c (5)(G). See Lehigh Valley Cooperative Farmers, 
Inc. v. United States, 370 U.S. 76 (1962). However, the Secre- 
tary preliminarily asserts that the issue was not developed in 
the administrative proceeding and therefore contends that the 
cause should be remanded for further administrative proceed- 


2Mills Dairy Products Company and several other milk companies also filed petitions with 
the Secretary seeking administrative relief. From the denial of such relief, proceedings for 
judicial review were instituted in the United States District Court for the District of Mary- 
land. The validity of marketing Order No. 127 was sustained: United States v. Mills, 315 
F. 2d 828 (4 Cir. 1963), cert. denied sub nom. Willows Farms Dairy, Inc. v. Freeman, 374 
U.S. 832. 

3It would appear that Hollybrook is no longer distributing milk in the Upper Chesapeake 
Bay Marketing Area, having sold the business during the course of this litigation. Proceeds 
of the sale were deposited in the District Court to cover a portion of Hollybrook’s unpaid 
obligation under the Marketing Order. The purchasing company is complying with the Order. 
The District Court ordered the deposited funds retained in its registry pending determin- 
ation of the appeal in the “review” action. The United States has not appealed from this 
order entered in the enforcement action against Hollybrook. 

4“No marketing agreement or order applicable to milk and its products in any market- 
ing area shall prohibit or in any manner limit, in the case of products of milk, the market- 
ing in that area of any milk or product thereof produced in any production area in the 
United States.” 
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ings, unless, of course, this Court should determine as a matter 
of law that the Milk Marketing Order is valid as applied. In this 
connection the Secretary contends that the District Court ex- 
ceeded its authority in finding facts and in supplanting the Sec- 
retary in the exercise of functions initially committed to him. 


Since we are in agreement with the preliminary assertion of 
the Secretary, an abbreviated statement of the underlying facts 
will suffice. 


The background of milk regulation and the operation of a Milk 
Marketing Order are set forth in United States v. Rock Royal 
Co-operative, Inc., 307 U.S. 533 (1939). Reference to that deci- 
sion saves repetition. Moreover, the particular Milk Marketing 
Order here involved is discussed in specific detail in United States 
v. Mills, 315 F. 2d 828, 831 (4th Cir. 1963), cert. den. sub nom. 
Willow Farms Dairy, Inc. v. Freeman, 374 U.S. 832, the rele- 
vance of which is made apparent by footnote 2, supra. Again, 
reference to that decision saves repetition. 


Lewes Dairy, Inc. and Hollybrook Dairy are milk companies 
with plants located in Delaware but which market milk in the up- 
per Chesapeake Bay Marketing Area, the regulated area encom- 
passed by Milk Marketing Order No. 127. Under that Order, 
sales of fluid milk within the marketing area, rather than plant 
location, determine whether a milk company is to be regulated. 
The sales of Lewes Dairy, Inc. and Hollybrook Dairy made them 
“pool plants” subject to full regulation under the Upper Chesa- 
peake Bay Marketing Order. Lewes Dairy, Inc., Hollybrook Dairy 
and others, refused to comply with the Milk Marketing Order 
(as a result of which the United States commenced the enforce- 
ment proceeding already referred to). The dairies jointly filed 
petitions with the Secretary seeking administrative relief on 
broadly stated claims. Upon denial, judicial review on equally 
broadly stated claims was sought below. However, between the 
denial of administrative relief by the Secretary of Agriculture 
and the commencement of the judicial review proceeding in the 
court below, the United States Supreme Court handed down its 
decision in Lehigh Valley. The plaintiffs contend that they then 
merely “sharpened” their attack upon the validity of the Market- 
ing Order in terms of that decision, which they also urge over- 
ruled, in effect, the decision of this Court in Titusville Dairy Prod- 
ucts Co. v. Brannan, 176 F. 2d 332 (1949), cert. denied 338 U.S. 
905. 





} 
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The gravamen of Lewes Dairy’s position in the court below 
rests upon the fact that it did a portion of its business outside 
the Upper Chesapeake Bay Marketing Area, in Delaware, where 
it was allegedly in competition with unregulated milk companies, 
which, according to Lewes Dairy, could obtain their milk sup- 
plies at lower cost than the minimum prices to which the Milk 
Marketing Order subjected Lewes Dairy on all its milk purchases. 
This, Lewes Dairy contends, gave its competitors an advantage. 
The Milk Marketing Order’s provisions, it is not disputed, made 
Lewes Dairy a “fully regulated” company, even though some of 
its sales were not within the marketing area, so that it was re- 
quired to pay minimum prices on all its milk purchases without 
regard to where its milk was sold. This, Lewes Dairy contends, 
created a “trade barrier” not permitted under Section 608c (5) 
(G), as interpreted by Lehigh Valley. 


Motions for summary judgment were filed in the Court below 
first by the Secretary and then by Lewes Dairy. Without regard 
to other issues which had been raised before the Secretary and 
in the complaint for review in the District Court (as to which 
see United States v. Mills, supra) the District Court made “Find- 
ings of Fact”? and stated “Conclusions of Law’’,® although the 
Secretary opposed Lewes Dairy’s motion on the grounds reas- 
serted here insofar as the “trade barrier” issue is concerned. 


5 Relevant here are the following “Findings of Fact’’: 


**6. Lewes disposes of more than 10% of its milk as Class I milk into the marketing area, 
and is thus a Handler as defined in the Order and is subject to the Order’s price regulations. 

7. Lewes sells all of its milk at a Class I utilization, and thus pays into the Producer-Set- 
tlement Fund the difference between the established blend price and the Class I price des- 
ignated in the Order. 

8. Lewes disposes of between 35% and 45% of all its milk in the marketing area covered 
by Milk Order No. 16. 

9. Under the Order, Lewes must contribute to the Producer-Settlement Fund, the Admin- 
istrative Assessment Fund, and the Marketing Services Fund based not only on the 35%- 
45% of its total volume (that part shipped into the niarketing area), but on 100% of its 
volume, 

10. The requirement of Lewes to pay the difference between the blend price and the Class 
I price into the Producer-Settlement Fund on milk not shipped into the marketing area places 
it at a competitive disadvantage with non-regulated Handlers in Delaware (those who ship 
less than 10% of its milk into the marketing area). 

11. Lewes Dairy is discouraged from shipping more than 10% of its milk into the market- 
ing area since such volume of shipment subjects it to the full regulation and consequent 
competitive disadvantage in Delaware. 

12. A requirement that Lewes Dairy contribute to the various funds only on the basis of 
the amount of Class I milk it actually ships into the marketing area would not put it at a 
competitive advantage over Handlers who ship all of their supply into the marketing area. 

13. A requirement that Lewes Dairy contribute to the various funds only on the basis of 
the amount of Class I milk it actually ships into the marketing area would not destroy the 
purpose of the Order, which is to guarantee a uniform blend price to producers of milk 
finding its way into the geographical area which the Administrator has chosen to regulate.” 
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In this instance, we have no hesitancy in concluding that the 
District Court’s so-called “Findings of Fact” concerning the com- 
petitive effects of the Milk Marketing Order on the particular 
dairies here involved are unsupportable either as a proper exer- 
cise by the District Court of the summary judgment procedure 
under Rule 56, Federal Rules of Civil Procedure, or as a proper 
function of the District Court under the review procedure estab- 
lished by the Act pursuant to which this proceeding was com- 
menced.® See United States v. Ruzicka, 329 U.S. 287 (1946). 


Without recounting the arguments of the parties on the “trade 
barrier” issue, we are satisfied that they are founded essentially 
upon factual assertions which are not evidentially developed in 
the record, or upon any determination of the facts made by the 


5 (Continued) 


Relevant here are the following “Conclusions of Law.” 
“2. The above quoted section [§ 608c(5)(G)] prohibits the Secretary of Agriculture from 
setting up any kind of economic trade barrier through his marketing area price regulations. 
Lehigh Valley Co-operative Farmers, Inc., v. U.S., 370 U.S. 76, 97 (1962). In light of the 
Lehigh Valley decision, Titusville Dairy Products Co. v. Brannon, 176 F. 2d 332 (3d Cir. 
1949) is not authority permitting regulation of milk prices or milk not sold in the marketing 
area. 

3. Lewes Dairy is discouraged from shipping more than 10% of its milk into the market- 
ing area since such volume of shipment subjects it to the full regulation and consequent com- 
petitive disadvantage in Delaware. 

4. To the extent that Lewes is required to pay into the various funds on the basis of 
milk it does not dispose of in the marketing area chosen to be regulated by the Administra- 
tor, Order No. 16 imposes a trade barrier between Delaware and the marketing area. 

5. Whether or not the question of the Order’s imposition of a trade barrier was raised 
before or decided in the administrative proceeding below, justice requires that this question 
be decided in this review proceeding without remand for further administrative hearings. 

6. Order No. 16 is not in accordance with law to the extent that it regulates prices to be 
paid by Handlers on milk not shipped into the defined marketing area.” 

The Court also made the findings and conclusions applicable to Hollybrook Dairy except 
to the extent of the percentage of Class I milk, over and above 10% previously delivered by 
Hollybrook Dairy into the marketing area. 


67 U.S.C. 608¢ (15) 
“(A) Any handler subject to an order may file a written petition with the Secretary of 
Agriculture, stating that any such order or any provision of any such order or any obligation 
imposed in connection therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an opportunity for a 
hearing upon such petition, in accordance with regulations made by the Secretary of Agri- 
culture, with the approval of the President. After such hearing, the Secretary shall make a 
ruling upon the prayer of such petition which shall be final, if in accordance with law. 


(B) The District Courts of the United States in any district in which such handler is an 
inhabitant, or has his principal place of business, are vested with jurisdiction in equity to 
review such ruling, provided a bill in equity for that purpose is filed within twenty days 
from the date of the entry of such ruling. Service of process in such proceedings may be 
had upon the Secretary by delivering to him a copy of the bill of complaint. If the court 
determines that such ruling is not in accordance with law, it shall remand such proceed- 
ings to the Secretary with directions either (1) to make such ruling as the court shall 
determine to be in accordance with law, or (2) to take such further proceedings as, in its 
opinion, the law requires.* * *” 
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Secretary of Agriculture the correctness of which, when made, 
would be reviewed in this proceeding under § 608c (15) (B). As 
stated in United States v. Ruzicka, supra, 329 U.S., at 294: 


“It is suggested that Congress did not authorize a district 
court to enforce an order not ‘in accordance with law.’ The 
short answer to this rather dialectic point is that whether 
such an order is or is not in accordance with law is not a 
question that brings its own immediate answer, or even an 
answer which it is the familiar, everyday business of courts 
to find. Congress has provided a special procedure for as- 
certaining whether such an order is or is not in accordance 
with law. The questions are not, or may not be, abstract 
questions of law. Even when they are formulated in consti- 
tutional terms, they are questions of law arising out of, or 
entwined with, factors that call for understanding of the milk 
industry. And so Congress has provided that the remedy in 
the first instance must be sought from the Secretary of Agri- 
culture. It is on the basis of this ruling, and of the elucida- 
tion which he would presumably give to his ruling, that re- 
sort may be had to the courts.” 


We take the foregoing as expressing the spirit pervading these 
proceedings. Certainly the social and commercial significance of 
a Milk Marketing Order, and the legislative policy committing 
the initial determinations to the Secretary and limiting the judi- 
cial review, do not permit the courts to make initial findings of 
fact and to exercise the authority vested in the Secretary. Nor 
do we think that semantics or legal technicalities should be in- 
dulged in so as to frustrate achievement of intended justice. 


In this case, the claims to invalidity, earlier stated may be 
read broadly enough to include the “trade barrier” issue. Cer- 
tainly the issue is significant, and is so regarded by the Secre- 
tary. As a legal proposition within the apparent or professed 
factual framework of this case, it is not one of simple solution 
to be decided upon abstractions or assumptions. And, whether 
our decision in Titusville is controlling, or (as held by the Dis- 
trict Court) is overruled by Lehigh Valley, especially in view of 
the latter’s differentiation of “fully regulated” milk companies 
(370 U.S. at 99), is not to be decided upon a record without evi- 
dence to sustain the factual realities of the legal arguments 
directed toward the issue brought into focus by the subsequent 
decision of importance (Lehigh Valley), upon which the Secre- 
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tary has not had an opportunity to exercise his statutory powers 
and expertise. 


Accordingly, we conclude that the Order of the District Court 
in the review proceedings (No. 14643) must be vacated and the 
cause remanded for further administrative consideration and 
disposition. 


With respect to the enforcement proceedings (No. 14642), the 
United States has acceded to the May 21, 1963 Order that the ar- 
rearages under the Milk Marketing Order be paid into the regis- 
try of the court according to a schedule determined by the Dis- 
trict Court following a hearing. However, it objects to the July 
16, 1963 Order which, as already stated, relieved the defendant 
of its obligation to pay the arrearages pending appeal and, there- 
after, pending determination of the further administrative pro- 
ceedings which, pursuant to this Opinion, will ensue. Consider- 
ing, as we must, the spirit of the specific provisions of the Act,? 
we agree that such protracted delay is not justified and that the 
challenged Order of the District Court staying payment of the 
arrearages as aforesaid must be vacated. Since the time for mak- 
ing payment as provided by the earlier Order of May 21, 1963 is 
past, the cause must be remanded to the District Court with in- 
struction to direct expeditious payment of the arrearages into 
the registry of the Court. 


For the reasons stated the Order of the District Court on ap- 
peal at our No. 14642 will be vacated and the cause remanded 
with instruction to direct expeditious payment of the arrearages 
into the registry of the Court, and its Order on appeal at our 
No. 14643 will be vacated and the cause remanded for further 
administrative proceedings consistent with this Opinion. 


77 U.S.C. 608¢(15) (B) 


“* * * The pendency of proceedings instituted pursuant to this subsection (15) shall not 
impede, hinder, or delay the United States or the Secretary of Agriculture from obtaining 
relief pursuant to section 608a(6) of this title. Any proceedings brought pursuant to section 
608a(6) of this title (except where brought by way of counterclaim in proceedings instituted 
pursuant to this subsection) shall abate whenever a final decree has been rendered in pro- 
ceeding between the same parties, and covering the same subject matter, instituted pursuant 
to this subsection (15).” 
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UNITED STATES OF AMERICA v. FRED A. BROWN AND JENNIE B. 
BROWN, doing business as GEM DAIRY. FRED A. BROWN AND 
JENNIE B. BROWN, doing business as GEM DAIRY v. ORVILLE 
L. FREEMAN, Secretary of Agriculture of the United States. 
Decided October 27, 1964. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 7549 
Civil Action No. 8511 


MEMORANDUM OPINION AND ORDER 


WILLIAM E. DOYLE, DISTRICT JUDGE. 


Both the within actions arise under the Agricultural Market- 
ing Agreement Act of 1937, 7 U.S.C. § 601, et seq., and Milk Mar- 
keting Order 137, 7 C.F.R. 1137.1, et seq. 


In Civil Action numbered 7549 the United States is seeking to 
enforce compliance with the Act in seeking mandatory injunc- 
tion in connection therewith and is also seeking to enforce con- 
tributions to the Producers’ Settlement Fund. 


In Civil Action numbered 8511 the plaintifls, Fred A. Brown 
and Jennie B. Brown, doing business as Gem Dairy, seek review 
of the decision of the Secretary of Agriculture, holding that they 
are “Handlers” and not “Producer-handlers,” as those terms are 
defined in the order to which reference has been made. 


The complaint in No. 7549 was filed on May 1, 1962, and on 
December 27, 1962, this Court refused to grant the government’s 
motion for summary judgment and directed that it be held in 
abeyance pending the exhaustion of administrative remedies. See 
211 F. Supp. 953 (1962). It also denied motion for summary 
judgment and for mandatory injunction pending review by the 
Secretary of Agriculture of the legal question. See 217 F. Supp. 
285. Both of these orders were reviewed by the Court of Appeals 
and were affirmed in 331 F. 2d 362. 


Defendant’s answer in No. 7549 raised essentially the same 
grounds as those which were subsequently reviewed by the Sec- 
retary of Agriculture, viz., that the exercise of jurisdiction over 
them was unconstitutional and void; that the methods followed 
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by the administrator in making his determination constituted a 
deprivation of due process of law; that the order which the ad- 
ministrator promulgated was issued subsequent to the contracts 
between the defendants and their suppliers, and that the amount 
assessed were arrived at arbitrarily and in violation of the rights 
of the plaintiff. 


Following the denial of relief by this Court in No. 7549, the 
plaintiff appealed the ruling of the Marketing Administrator to 
the Department of Agriculture and a hearing was held before a 
Hearing Examiner, following which the Judicial Officer of the 
Department of Agriculture rendered a decision which in sub- 
stance held that the petitioners were “handlers” under the Order. 
On February 18, 1964, petitioners moved for a rehearing before 
the Secretary, and the motion was denied on March 3, 1964. 


Subsequently, on March 21, 1964, plaintiff tendered a docu- 
ment entitled “Special Objections to Order on Reconsideration 
and Motion to Reconsider” which raised the objection that the 
Judicial Officer had no authority to act for the Secretary and 
thus the order was not final. A judicial officer rejected this lat- 
ter motion and then plaintiff commenced suit on March 27, 1964, 
some twenty-four days after the first motion for rehearing was 
denied. The government argues that the Act requires that an 
action be commenced within twenty days following the ruling of 
the Department and that as a result this Court lacks jurisdic- 
tion to even entertain No. 8511. The government also argues that 
the judicial officer had authority to act as a representative of the 
Secretary of Agriculture and that there is not a deprivation of 
either procedural or substantive due process in the proceedings. 


As a prelude to discussion of the specific legal questions, a 
background of facts will provide a helpful setting: 


The plaintiffs, Browns, are individuals doing business as Gem 
Dairy. Their plant is located at 5300 Vallejo Street, Denver, 
Colorado. Milk is received, processed and bottied, and is distrib- 
uted on dairy routes in Denver. The milk order hearing in ques- 
tion was promulgated following hearings in Denver conducted 
January 4 to January 10, 1961. On June 15, 1961, the Director 
of the Milk Marketing Orders Division issued a proposed regu- 
lation for the handling of milk in the Eastern Colorado market- 
ing area. Following this the Secretary of Agriculture, on Aug- 
ust 11, 1961, rendered his decision. This exempted producer- 
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handlers from the coverage of the marketing order. The order 
itself was issued September 25, 1961, to become effective Nov- 
ember 1, 1961. 


Meanwhile, plaintiffs entered into contracts with the farmers 
who had previously been supplying them with milk. Under these 
various contracts the Browns purchased an undivided one-tenth 
interest in individual cows which were for the purpose of the 
contract given a valuation of $150.00 each. The contract also 
provided that in the event of sale, the Browns would receive 
$15.00 for each animal. They were granted an option to acquire 
a similar interest in additional cows purchased. There was a 
further provision whereby the physical custody and care of the 
cattle remained in the sellers. The contract also provided that 
all milk produced therefrom belonged solely and exclusively to 
the Browns who would pay the currrent price per pound of but- 
terfat for all butterfat content of all milk produced from the cows 
as care and maintenance of them. The pertinent provisions of 
this contract are set forth below: 


“6. The said Purchasers shall for all purposes be owners 
of an undivided one-tenth interest in and to the said dairy 
cattle listed. All such cattle shall, however, remain in the 
physical custody of the Seller, and shall be kept at .............. 
County of ................ , State of Colorado. The said Seller dal 
pay all costs of care, feeding, and maintenance of the said 
cattle, and nothing herein shall constitute the Purchasers 
partners in the business of the Seller, nor be construed to 
create in the Seller any interest in any business enterprise 
of the Purchasers, the parties becoming hereby co-owners, 
in the proportions set forth hereinabove, of a producing 
herd. 


“7, All milk produced by the said cows or any of them 
shall be the sole and exclusive property of the purchasers, 
Fred A. Brown and Jennie B. Brown, doing business as Gem 
Dairy, and shall be held by the Seller for the use and bene- 
fit solely of the said Purchasers, and subject to their, the 
Purchasers’, sole control and direction. 


“8. The said Seller shall see that the said dairy cows are 
properly cared for and properly milked, and shall care for 
them and maintain them in the manner required by the ordi- 
nances of the City and County of Denver, State of Colorado, 
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in order to permit their milk to be marketed in the City and 
County of Denver; and the said Seller shall maintain and 
keep all places in which the said dairy cows or any of the 
said milk is kept in the condition and order required by the 
ordinances of the City and County of Denver, and the laws 
of the State of Colorado.” 


Either party could terminate the contract on thirty (30) days’ 
notice. In such event the Browns were to received $15.00 per 
cow. 


The Milk Administrator did not hold a formal hearing to de- 
termine whether the Browns were handlers; he made an infor- 
mal investigation and concluded that they were handlers and that 
upon the basis of reports rendered as to purchase of milk they 
were required to contribute to the fund. It was with the pur- 
pose of enforcing compliance and obtaining a judgment for these 
contributions that the first action (No. 7549) was filed. 


z. 


The first question for determination is whether the failure of 
plaintiffs to file their action within the twenty days required by 
statute precludes consideration of this cause on its merits: 


From a reading of the statute (7 U.S.C. $608c (15) (B), it 
seems clear that the twenty-day requirement is absolute. It should 
be pointed out, however, that the plaintiffs had a right to anti- 
cipate that there would be a final ruling from the Secretary. 


It may well be that this requirement is jurisdictional; how- 
ever the proceedings at bar are unique. The subject matter of this 
lawsuit is before the Court by reason of the pendency of No. 7549 
which raised the basic substantive question by way of counter- 
claim. In view of this fact the jurisdiction of the Court was not 
enhanced by the filing of No. 8511—the Court already had jur- 
isdiction. All that the plaintiffs were required to do was to give 
notice that the Secretary had ruled. As we see it, No. 8511 added 
nothing in the way of jurisdiction and it was upon the theory 
that the identical issues were involved in the two suits that the 
actions were consolidated. For this reason it is unnecessary to 
determine whether the Act imposes a jurisdictional requirement 
or whether the plaintiffs are excused from complying therewith 
by reason of the fact that the decision of the judicial officer was 
never promulgated by the Secretary himself. 
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We conclude that there is no merit under these facts to the 
contention of the government that this court lacks jurisdiction 
to entertain the questions here presented. Unquestionably, the 
Secretary has delegated to the judicial officer the power to per- 
form the function that is here in question. Although it is not 
equally clear that the Congress has authorized him to so dele- 
gate, a fair reading of Section 516 of the Act would seem to 
embrace the function in question. 


This turns on whether the action of the Judicial Officer can 
fairly be regarded as a regulatory function. We conclude that it 
can be so regarded. See Central Fruit & Vegetable Co. v. Crane, 
198 F. 2d 808. Cf. Denver Stock Yards v. Livestock Association, 
356 U.S. 282, 285. 


II. 


The next question is a substantive one as to whether or not 
the plaintiffs are within the “producer-handler” exemption. This 
term is defined in the order as follows (§ 1137.11, 7 C.F.R. 
1137.11): 


“*Producer-handler’ means any person who operates a 
dairy farm and a milk processing plant which distributes fluid 
milk products on routes in the marketing area and who re- 
ceives no fluid milk products during the month from dairy 
farmers or any other source except by transfer from a pool 
plant. Such person must provide proof satisfactory to the 
market administrator that the care and management of all 
the dairy animals and other resources necessary to produce 
the entire volume of fluid milk products (excluding trans- 
fers from pool plants) and the operation of the processing 
and distribution business is the personal enterprise of and 
at the personal risk of such person.” 


From the regulation it would appear that in order to qualify 
as a producer-handler and thus to be exempt, a person must: 
. Operate a dairy farm; 

. Operate a milk processing plant; 
. Distribute milk in the marketing area from that plant; 
. Receive no fluid milk products from other dairy farmers; 


ao fF WN 


. Receive no fluid milk products from other sources except 
from pool plants (dairies) ; 
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6. Prove that the care and management of all dairy animals 
is the personal enterprise and at the personal risk of such 
person; and 


7. Operate the processing and distribution business as his 
personal enterprise and at his personal risk. 


In holding that the plaintiffs were not producer-handlers the 
decision of the judicial officer can not be regarded, in the light 
of the foregoing criteria, as contrary to law or as unsupported. 


The contracts which have been mentioned seem at best to be 
a transparent effort to avoid the effect of the milk order, and it 
cannot be said that it was a matter of law successful. The pay- 
ment by the plaintiffs to the “sellers” was more like a deposit 
to ensure their milk supply than the payment of a price for a 
percentage interest. This is particularly true in view of the fact 
that the $15.09 amount was always returnable in the event of 
sale or termination of the contract. There was much other evi- 
dence adduced at the hearing which renders questionable the 
plaintiffs’ contention that they are owners of the cows, but this 
need not be specifically mentioned since the evidence to support 
the finding and conclusions of the judicial officer is substantial. 


This case is somewhat similar to the fact situation which ap- 
peared in United States v. Elm Spring Farm, (D.C. Mass., 1941). 
38 F. Supp. 508, 127 F. 2d 920. There a corporate “handler” of 
milk formed a cooperative association which took title to the 
dairy cattle of the producers giving mortgages and stocks. How- 
ever, there was no substantial change in the manner of conduct- 
ing the business or performance of the function as it existed 
prior to the alleged transfer. The court refused to recognize that 
the cooperative was a producer, saying: 


“Where the handler’s business remains the same, where its 
method of doing business remains the same, and where the 
distribution of milk handled by it remains the same, to effect 
a transition from a handler to a producer requires some- 
thing more than the passage of a few legal papers and the 
redesignation of the persons from whom they procure the 
milk.” 


38 F. Supp. at 511 
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III. 


The record herein does not disclose any due process violation, 
either procedural or substantive. 


The Marketing Administrator is not required by the Act, by 
any regulation, or by the Constitution to conduct a formal hear- 
ing. It would appear that he is primarily an administrative offi- 
cer and not a judicial or quasi-judicial officer. He could, there- 
fore, make his determination based upon an ex parte investi- 
gation, which he did. The Act guaranteed to the plaintiffs an 
opportunity to be heard and a full hearing was granted to them. 
It can not be said that their rights were curtailed or violated in 
connection with the administrative review proceedings. Conse- 
quently, it is concluded that these contentions of plaintiff are 
without merit. 


It is finally concluded that the United States is entitled to 
judgment in both Civil Action Nos. 7549 and 8511. It is there- 
fore, 


ORDERED that judgment be entered in favor of the defend- 
ant and against the plaintiffs in Civil Action No. 8511, and judg- 
ment be entered in favor of the plaintiffs and against the de- 
fendant in Civil Action No. 7549. 


The judgments herein shall become final and effective when 
formal judgments are signed. Counsel for the United States of 
America and Orville L. Freeman, Secretary of Agriculture, are 
directed to submit a formal judgment for the signature of the 
Court. The determinatinon of the amount owing must await the 
filing of an affidavit, or a hearing on the question of damages, 
if such is needed. The Browns have indicated that they dispute 
the figures of the Marketing Distributor and they are, of course, 
entitled to be heard on this question. If there is no genuine dis- 
pute of fact on this question of damages, the amount demanded 
will be recognized. It would appear that the United States now 
claims some $19,000.00. Formal entry of judgment will be post- 
poned until the amount owing is finally determined. 


DATED at Denver, Colorado, this twenty-seventh day of Octo- 
ber, A.D. 1964. 
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BOONVILLE FARMS COOPERATIVE, INC. v. ORVILLE FREEMAN, Sec- 
retary of Agriculture of the United States. Decided October 
29, 1964. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


Civil No. 10086 


MEMORANDUM-DECISION 


JAMES T. FOLEY, DISTRICT JUDGE. 


This is the second time around in this Court for this matter. 
Such circumstance is quite unique when no reversal or remand 
has occurred and a habeas corpus proceeding is not involved. 


By memorandum-decision dated January 6, 1964, I denied a 
motion by the now plaintiff to reargue summary judgment or- 
ders dated March 6, 1963. Such orders granted summary judg- 
ment to the government in an enforcement proceeding brought 
by it under the provisions of 8(a) (6) of the Agricultural Mar- 
keting Act of 1937, as amended, 7 U.S.C. Section 601 et seq. The 
practical result of the summary direction was the entry of money 
judgment against Boonville Farms Cooperative, Inc. in the 
amount of $2,854.11. 


Oddly, the present action by Boonville in the role of plaintiff 
is under the same Act, 8c(15) (B), 7 U.S.C. 608c(15) (B) to re- 
view a ruling of the Secretary assessing the same sum of $2,- 
854.11. The review covers the usual administrative procedures 
under the Act, with hearing before an examiner, judicial con- 
firmation by a Judicial Officer rendering formal decision and 
order concerning the report of such examiner. The assessment 
arises from additional charges made after audit against Boonville 
for a so-called “producers-settlement” fund. The complete ad- 
ministrative record is before me. The attorney for the plaintiff, 
in his brief, requests I read the minutes of testimony before the 
examiner, and I have done so; and would like to think I would 
have done so anyway in attempt to reach responsible judicial 
decision. 


The hearing examiner—such action approved and adopted by 
the Judicial Officer — dismissed the administrative petition of 
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challenge on the ground the plaintiff failed to carry its burden 
of proof, and then denied a motion to reopen by the petitioner 
to present additional evidence. In both respects, in my judgment, 
the rulings were clearly warranted under the record made. Re- 
view of this kind by a court is a limited one, and the test is 
whether the rulings and decisions of the Judicial Officer are made 
in accordance with law. 


The burden of proof, by express administrative regulation and 
settled law, is upon the milk handler in these situations. (Wawa 
Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67, 70; Newark Milk 
& Cream Co. v. Benson, 179 F. Supp. 182, 184). The review here 
is different from the usual search for substantial evidence be- 
cause the administrative determination is based upon a lack of 
evidence. (See Irvin v. Hobby, 131 F. Supp. 851, 865). How- 
ever, I find solution not too complicated because daily plaintiffs 
are put to their proof in court and before administrative boards, 
and dismissals are directed when the state of the record so war- 
rants. Insufficient evidence in the eyes of the law is no evi- 
dence. (In the Matter of Case, 214 N.Y. 199, 203). Proof implies 
persuasion. (St. Louis & O’Fallon Railway Co. et al v. United 
States, et al, 279 U.S. 461, 493). Administrative rehearings are 
discretionary. (Northern Valley Transfer, Inc. v. I.C.C., 192 F. 
Supp. 600, 606; Walker v. Civil Aeronautics Board, 2 Cir., 251 
F. 2d 954, 956; NLRB v. Tyrrell, 4 Cir., 203 F. 2d 951, 952). 


In my judgment, there is a striking failure of proof that jus- 
tified the administrative dismissal. No abuse of discretion is 
shown in the denial of the motion to reopen. The testimony of 
the single witness produced by the plaintiff, its consultant and 
auditor, was unsupported by reference to any record, analysis 
of any records or summary of such, that would allow any logi- 
cal acceptance of the conclusion the government was wrong in its 
audit and billing, and Boonville was right. His testimony is solely 
opinion evidence, given in off-the-cuff fashion, without relation 
to any supporting fact or record foundation. To accept pure opin- 
ion offered in such form would violate elementary rules of proof 
and evidence. As the government urges, and my review satis- 
fies me, the plaintiff had its “day in court.” The plaintiff was 
treated fairly when represented by counsel, and I know of no 
principle of law, no matter how noble we may become, that the 
adversary in litigation, even if it be the government, has to lend 
a helping hand throughout to prove the case against it. 
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The motion for summary judgment by the defendant Secre- 
tary is granted and judgment as requested may enter in its favor 
dismissing the complaint with costs to be taxed to the plaintiff. 
The informal request by the plaintiff for summary judgment is 
denied. An appropriate judgment in accordance herewith shall 
be submitted by the attorneys for the government. 





